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TyRorovund or abſtract reſearches, requiring 
much intenſe and continued thought, fa+ 


tigue and overwhelm vulgar minds: Specula- 


tions, leſs remote from common apprehenſion, 


often, either from their apparent minuteneſs, or 
from their ſeeming inſignificance, carry an un- 
promifing and meagre air: And both ſorts, un- 
_ engaging except to a few, and diſreliſned by the 
multitude, amidſt diſſipation and prejudice fre- 
quently meet with a cold reception in the world. 
Amidſt theſe formidable diſcouragements, the 
numerous claims lately entered to ancient Scotch 
Peerages, and the many queſtions agitated con- 
cerning their legal deſcent, have engaged me, 
my Lord, to venture on compoſing a diſcourſe 
e B CVVT 
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on that 1 important article of public juriſprudence. 
A curſory view, which I was occaſionally called 
to take of this matter, led me to ſuſpect, that, in 
treating it, a due attention had not hitherto been 


beſtowed either on the conſtitution of parliament _ 


or on the nature of honours, in Scotland. It is 
reaſonable to ſuppoſe that both would have ſome 
influence in regulating the deſcent of nobility : 
A fuller recolleQion brought me to believe, that 
this influence muſt have been conſiderable: And 
I thought it highly probable, that modern lawyers, 
forgetful of the ancient ſtate of North Britain, had 
here been led into errors, both in their arguments 
and in their opinions, by ideas prevalent at pre- 
ſent in both kingdoms; which, however juſt in 
themſelves, cannot be applied to the objects in 
queſtion. The hints, which had gradually ſug- 
geſted themſelves to my mind, the magnitude of 
tke buſineſs to which they relate excited me to 
proſecute; and having at laſt formed ſomething 
that approached towards a ſyſtem, I determined 
not to delay executing a deſign I had long enter - 
tained of ſubmitting to your Lordfhip the reſult 
of my inquiry. 

The view I exhibit of the dignities of Scotland 
will probably appear new, and my principles may 
be haſtily rejected by others on that account. But 
obſervations which might juſtly be reckoned trite, 

even 
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even ſuch as had been anticipated by former wri- 


ters, ſhould form an entertainment altogether un- 


worthy of being preſented to the Earl of Manſ- 
field. The novelty of thoſe produced in the ſe- 
quel, if they be in any degree poſſeſſed of that 
quality, it would, my Lord, be affeQation to 

conceal, is the very circumſtance that principally 


emboldens me to eſteem them not 1mproper to 


be laid before a leading member of that auguſt 
tribunal, which is frequently called, in delivering 
advice to the Crown, to judge of pretenſions to 
honours ; and, I am certain, will not alone ren- 
der them unacceptable to your Lordſhip's ſupe- 
rior ingenuity. Your liberal turn and enlarged 
underſtanding permit not your mind, in any caſe, 
to decide in an unphiloſophical and precipitate 
manner. I flatter myſelf that you will attend to 
the facts ſubmitted to your conſideration, will ex- 


EE amine the proofs offered of their truth, will ſeru- 
"WE tinize the reaſoning founded on both; and allow 
me to add, that you will acquieſce in any of the 
following concluſions which you may find accu- 
7 curately deduced from premiſſes properly eſta- 


bliſhed. 

In ſome caſes, a book from its own nature can- 
not be rendered, without the utmoſt art, agree- 
able both to delicate taſtes and to correct judge- - 
ments; and authors, in order to gain an exten- 
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ſive audience to their works, are ſometimes ſedu- - 
ced to ſeek after entertaining embelliſhments 


more than is entirely conſiſtent with that ſtrict 


propricty which a juſt criticiſm demands in every 
literary production; but, aſter having beſtowed 


infinite pains to prepare for the public uſeful 


_ compoſitions, inſtead of reputation, they do not 


Contents 
propoſed. 


rarely mect with mortification or diſappointment. 


A diſſertation, precipitately imagined to conſiſt 
only of vain genealogies and of dry diſputations, 
will hardly be ſuppoſed, by ſuch as, without 


condeſcending to peruſe it, allow themſelves the 


unjuſt liberty of pronouncing raſhly by anticipa- 


tion on its contents, to deſerve the notice of phi- 
loſophers and of politicians ; and, if ever, muſt 


commonly be late of overcoming the prejudice 
apt to be inſpired againſt it by its title, But 
quick piercing ſpirits, inventive and fertile, like 


your Lordſhip, are able, by a glance of thought, 
almoſt intuitively to deſcry, that deep and inte- 


reſting queſtions, hid from dull and phlegmatic 8 


minds, may ſometimes be extracted out of mat- 


ters ſeemingly barren ; and our ſubject will per- 


haps be ultimately found, in general obſervations 


and in extenſive diſquiſitions, to be ſuſceptible. 


of greater variety than it may at firſt be percei- 
ved to admit. In the examples ſelected for illu- 
ſtraung my theory, it will perhaps be poſlible to 

e 15. 
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interweave many of the principal paſſages of the 


Scotch hiſtory, as well as various anzcdotes 
concerning private men, whom the preſent and 


the laſt age beheld ſuſtaining diſtinguiſhed cha- 
racters in life. The ſtate of a country, and the 


manners of its inhabitants, are intimately con- 


nected with almoſt every inſtitution eſtabliſhed 


in it: Accounts of them are always amuſing, and 


even inſtructive: And in proſecuting my inqui- 
ry, I ſhall be obliged to give ſome proſpect of 


the ancient condition of Scotland, its lands, its 


- agriculture, its trade, its people. Clanſhip, ju- 
riſdiction, fiefs, and tenures, which will be 
ſhown to have in all probability originated there 
from the barbariſm of its inhabitants, will alſo 
be diſcovered to have led naturally to the intro- 
duction of honours among them. Dignities, 


which are territorial, will appear to have been 
more ancient than thoſe which are perſonal : The 
connection, maintained by them with parliament, 
will be explained : Their nature, its conſtitution, 
and the changes undergone by both, will gra- 
dually diſcloſe themſelves : In the progreſs of my 


_ diſcourſe opportunities will be afforded of ſug- 
geſting hints concerning ſeveral articles of public 
law, a branch very magnificent, but little known ; 


and through a long avenue you ſhall be conduc- 


ted, from the rudeneſs in which the Scots and 
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their country continued long to be involved, to 
the cultivated and happier period in which both 
nations were at laſt incorporated into one great 
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PART 2 


Nature of 8383 Honovs before 
the Year 1587. 5 


. SECTION IL 
4 Profpet of the Ancient State / Scotland. 


1 dhe mak 621 
I and agreeable, begets an affection, be. 
| tween perſons cemented by it. The fame ob- 
jects, being familiar or known to people united 
in that manner, are conceived and recolle&ed by 
(ens with facility and with clearnels, - The 
b * 4: | ſtrength 
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| ſtrength and the vivacity, with which their con - 
ll ceptions of each other, and of the things mutu- 
| ally related to them, are marked, cauſe their 
| image, in conſequence of the rules that reſtrain 
| the changeableneſs of thought, to return fre- 
quently into memory, and a joy is impreſſed on 
the heart both by their remembrance and by their 
preſence. Even the places, in which thoſe plea- 
ſing intimacies were contracted, or our early years 
have been ſpent, are regarded by us with fond- 
neſs ; and the attachment, experienced here to 
flow from cuſtom, and from the livelineſs of our 
perceptions, expands itſelf by degrees, as we 
advance in life, as our ideas enlarge, and as the 
circle, in which we move, extends. Hence a 
partiality is gradually formed within us in favour 
of our country. A man finds himſelf there 
1 among perſons whom he loves; and imagining 
[ | thoſe by whom he is ſurrounded ta be well af. 
| fected towards him, he relies in it for protection. 
A ſtranger, in other lands, he does not believe 
himſelf equally fafe from injury. The excellen- "M 
1 cies enjoyed by them, if they poſſeſs any, as well! 
1 ' as themſelves and their inhabitants, are either al- 1 
3 together unknown to him, or deſcried obſcure- 
18 ly through reports conveyed from a diſtance ; an 
33M advantage peculiar to that ſpot, which is render- 
5 ed dear by nativity, by education, and by reſi- 
ix | 5 dence. 
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' dence. Regions, inhoſpitable and dreary, at 

which an Italian would ſhudder, want not charms 
in the eyes of thoſe born in them; and in weak 
ignorant narrow minds, this prejudice 1s com- 
| monly ſtrengthened by its very falſity, or by the 
oppoſition made to entertaining it from the flen- 
derneſs of its foundation. Thoſe, who have 

been born or who live in any country, become 
inſenſible, or perhaps are gradually reconciled by 
habit, to its deformities and to their own. Hence 
reflections, caſt either on it or on them, are ſel- 
dom heard without emotion, unleſs they be 
couched in terms which expreſs good-will, or at 


* leaſt whoſe delicacy muſt prevent offence. 


A man, however, ſincerely attached to truth, 

\ ought to diveſt his mind of all prejudices. Rome, 
the miſtreſs of the world and the ſeat of arts, was 
at firſt a collection of huts and a receptacle of 
banditti: PrœbFinces, now loaded with oranges, 
with citrons, and with vines, were once covered 
with briars, with crabs, and with floes: And ſa- 

vages, who roamed nakedin the woods, who dwelt 
in caves and in the clefts of trees, and who ſub. 
| fiſted on the ſpontaneous fruits of the earth (a), 
were at laſt transformed into the moſt learned, 


the moſt philoſophical, and the moſt poliſhed race 


of antiquity. All . —_— perhaps colonies, | 


have 
; (a) TP valine | 
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have ſprung from low as well as obſcure begin- 

nings: And it is both a pernicious and a filly con- 
ceit which bluſhes to recollect their grovelling 
origin. A numerous ſociety cannot be expected, 
more than a ſingle individual who is perfectly 
fatisfied with his condition, to make any vigorous 
exertions towards delivering themſelves from a 
wretchedneſs of which they are wholly inſenſible; 
and improvement commonly proceeds {lowly even 
among thoſe who perceive that they require it, 
unleſs they be ſtimulated to activity by rewards 
or by ſhame. Hence much pains and a glowing 
eloquence have often been employed by genuine 


e 


patriots (6) on expoſing to general view the real 


1 ſituation of the great community with which they 


are connected by citizenſhip; and a benevolent 
man, on a retroſpeQive compariſon, muſt here 
feel a ſentiment of gratitude ariſe in his breaſt to 
thoſe by whoſe liberal expoſitions his country has 
been delivered from its primitive diſtreſſes. A na- 
tion, which affords the proſpect from the caſtle 
of Stirling, from the caſtle of Edinburgh, or from 
the hill of Beith; which can boaſt of the ingenui- 
ty, the induſtry, and the manufactures of Paiſley, 
of Greenock, and of Glaſgow; and which produ- 
ced Buchanan, Napier, Thomſon, Hume; needs 
not be aſhamed of either the bleakneſs in which 
e FI 
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(0) Fletcher, Forbes, &c. 
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its lands or the groſfneſs in which its inhabitants 


| were found in the days of Kenneth or of Cara- 


calla. No region can be exempt from the influ- 
ence of thoſe laws, to which its geographical po- 
ſition or its ſuperficial conſtruction ſubjeQs it. 


In ancient ages ignorance and ferocity were wide- 


ly diffuſed over all the north: and in the natural 


and the political ſtate of Scotland it is perhaps 
poſſible to diſcover cauſes, both phyſical and mo- 
ral, which might originally produce ſavageneſs, 
and greatly retard Improvement, _— the peo- 
ple who lived in it. 
Heat, which relaxes the "EP which diſſolves 
the ſolids, and which promotes ſweat, weakening 
the body, waſting its ſubſtance, and exhauſting 


Climate 
of Scot- 
land. 


the ſpirits, begets an averſion to labour, and an 


inability to endure it: But a kindly climate, a 


rich ſoil, and genial warmth, ſupplying by their 


native energy abundance of luxuries as well as 


of conveniencies, thoſe blefled with them, not 


being impelled by neceſlity, can be ſtimulated to 
toil only by a paſſion for novelty and a taſte for 


variety, which, by new objects exciting the ſoul, 


preventing ſatiety, and relieving both, adds a 


livelineſs and a reliſh to every enjoyment, Ac- 


_ cordingly enterpriſe, as well as navigation, have 


almoſt conſtantly directed their courſe towards 


the equator; A commerce comparatively little 


has 
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nas ever proceeded from the line towards the 


poles; and the countries ſituated between the 
tropics or near them, rarely engaging in diſtant 
voyages or in toilſome adventures, have moſtly 
contented themſelves, both in modern and in an- 

cient times, with a very limited interchange of 


their mutual ſuperfluities. In hot climates, and 


even in ſultry weather, men are indolent and tor- 
pid: Thoſe, who feel no wants, or whoſe deſires 
are ſatisfied, not being moved to exertion by any 
violent impulſe, remain at reſt: And the liſtleſs- 
nefs and debility, diffuſed over their nerves, 
counteract that ardour with which we ſeek after 
things different from ſuch as repetition and cu- 
ſtom have rendered diſagreeable or inſipid. 
The ſame inactivity, with which heat is accom- 
panied in the tropical regions, is produced by an 
oppolite cauſe in thoſe which approach to either 
pole. Cold, contracting and hardening all the 
members of the body, retarding the circulation 
and diminiſhing the warmth of the blood, ſhutting 
the pores, and obſtructing perſpiration, deſtroys. 
that fine texture of parts and of courſe that deli- 
cate ſenſibility of frame, which, enlivening the 
imagination, and inflaming the appetites, are 
among the prime movers that ſtimulate to action. 
The limbs, ſtiffened by it, reſiſt change, and, lo- 


ting their ſuppleneſs, grow unpliant to labour, 


which 
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which from their rigidity becomes doubly pain- 
ful: And much perſpirable matter, which ought 
to be diſcharged at the orifices allotted for that 
office, being detained and accumulated in the 
body, and impeding the play of the organs and 
the motion of the joints, generates an epidemic 
ſluggiſhneſs, which checks conſiderably the efforts 


that an animal endued with reaſon, fond of plea- 


ſure, and ingenious in invention, ſhould otherwiſe 
make to alleviate by art the diſtreſſes incident to 
a ſituation naturally unfavourable. 

From the cape of Galloway, in the latitude of 
 fifty-four degrees forty-five minutes, Scotland 


ſtretches northward to the Windy Knap of Caith- 


neſs, in the fifty-ninth degree; a narrow country, 


ſurrounded on every quarter, except the ſouth, 
by the ocean, from which few places in it are 


diſtant full forty miles. High hills cover a large 
portion of its ſurface: The piercing winds, the 


long winters, and the great rains, cauſed by them, 


are naturally productive, except in ſeaſons ex- 
ceedingly favourable, of malignant effects on all 


its crops: And the huſbandman, his hopes blaſted, 
his nerves ſhaken, his mind irritated, agitated to 
_ deſpair, depreſſed in ſpirit, and finking under 
both, might continue long in Drumochtar or at 


Soutry difinclined to exertions which were to 
bring him dilappointment, vexation, and ſorrow. 


Every 


Its Crops. 
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Every perſon, not deeply infected by prejudice, 
muſt confeſs, that our lands are far better culti- 
vated and much more fruitful at preſent than they 
ever were in any preceding century. But draw 
a line from the caſtle of Dumbarton, along the 


eaſtern bank of Lough Lowmond, by the foot of 


the mountains that overlook the plains of Men- 
teith and the ſtewartry of Strathern, winding to 
the village of Crief and the town of Perth, near 
the bottom of the Grampians, to the city of Aber- 
deen or the caſtle of Slains; and you will find a 
very great part of the grounds, on the north fide 
of that boundary, nearly in the ſame ſtate in which 
probably they were beheld in the ancient days of 
Fergus. A conſiderable portion of the counties 
ſouth of it is ſtill extremely bleak or miſerably 
treated, 

Amid many evident ſ9mptoms of a renovating 
principle diſplayed by nature in recovering by re- 
poſe its exhauſted vigour, either a ſtupidity, in- 
duced by a habit of ſtaring at objects without at- 
tending to their connections, did not remark, or 
an avarice, which often defeats its own end, feared 
to proceed on the belief of, the vaſt benefit deri- 
vable to a poor ſoil from reſting it; and the art 


of fallowing land was not introduced into Scot- 


land 05, till a e not long dead, happen - 


ing, 
(c) Fletcher, Diſcourſe ſecond, p. 107. 108. 109. of edit. 
printed at gon 1 in 1749. 
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ing, on an excurſion into England, to ſee the 7 
plough and the harrow going in Summer, inqui - 
red the reaſon of a phenomenon whoſe ſtrange- 
neſs ſurpriſed him. In many places a ſcrupulous 
averſion is {till entertained to that beneficial prac- 
tice; and it is not without a mighty repugnance 
that tenants can yet be reſtrained from waſting 


| | their farms by tillage much nter than they ought 


to be continued in it. 
Other modes, more obvious and leſs revolting, 


ſcem not to have been better known among the 
Scots, or more practiſed by them, than fallow. 
Either they were ignorant of the advantage of 
clearing their fields of weeds andof draining them, 
or from ſloth they beſtowed not a proper attention 
on theſe important articles. | 1 

The inſtruments too, uſed by them in 3 
ture, from their great debility, and from their 


3 W unſkilful conſtruction, were long inadequate to 
performing their offices. Stories, hardly cre- 
dible, are itill current, and afferted with autho- 
ZE rity, about the abſurd and even cruel method in 

2X which their cattle were put to the yoke, and their 5 
= ſervants walked, in plowing and in harrowing. 


It is not yet uncommon to pare the ſurface of 
the earth, to cover cottages with turf, and to burn 


it for fire. A right to dig turf in grounds be- 


longing to another, a ſervitude unknown to the 


N — — m 
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Romans, is familiar in the codes of Scotland (d): 
privileges deſtruQive of the richeſt parts ol the | 


loil, 


A tradeſman, who dealt extenſively in corn, 
was wont, if I forget not, to compute, that about 
fifty years ago no more than thirty-ſix thouſand 
bolls of wheat a-yecar were raiſed in all Scotland. 
I pretend not to be certain of his numbers, but 
on examination his computation is leſs improbable 
than you would at firſt reckon it. 

Eaſt Lothian, the Merſe, Teviotdale, and per- 
haps Fife, or rather the diviſion of Perthſhire na- 
med the Carſe of Gowrie, continued long to be 
almoſt the only ſhires in which that ſpecies formed 
a common object of huſbandry : And count the 
chalders which might probably be produced in 
them. In other counties during the laſt century, 
and even during a part of the preſent, wheat was 
ſown in ſmall quantities rather by enterpriſing and 
vain adventurers in the way of experiment and 
of oſtentation, than by judicious or cautious far- 
mers in the courſe of trade and with a view to 
profit. I will not ſay north of the Forth, but north 
of the Tay little is yet grown: In ſome entire 
provinces, and over very extenſive tracks, you 

find 


(4) Craig, de feudis, L. 2. d. 8. f 4. 35;—Stair's Inſlitu- 


| tions, Do 4: i 7. 9 13.—Macdouall's Inſtitute, B. 2. t. 7. 
9 31.—Erſſeine's Inſtitute, B. 2. t. 9. 9H 17. 


B Union. | ( Ft) 8 855 P- 108. 
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find none, or next to none. Even in the coun- 
try welt of Edinburgh, and in one or two coun- 
ties ſouth of it, wheat was a rarity, on whigh 
tenants ſeldom ventured, before the year 1745. 
All over Scotland the ſtaple product ſtill conſiſts 
of oats, of barley, or of bear (2), and e of 
peaſe. 


In the North "4 rents 1 farms 3 were, 


and ſtill are, moſtly paid in corn and in provi- 


ſions (/); and tithes were conſtantly levied or 


demandable in kind, till the reign of Charles I. 
But all the wheat, paid at the Reformation to 
eleven biſhopricks mentioned by Keith, was forty 
chalders, five bolls, three firlots, and one peck ; 


of which thirty chalders, cight bolls, three firlots, 
and one peck, were received by St. Andrews 


alone. None was paid either to the archbiſhop 
of Glaſgow, to the biſhop of Galloway, to the 


abbey of Paiſley, to the abbey of Croſregal, to the 

abbey of Dundrenan, to the abbey of Saulſeat, to 
the priory of Whitehorn, or to the priory of Leſ- 
mahago: And if a little was drawn by ſome in 
which one ſhould not expect it, you will remem- 


ber that lands and tithes and pariſhes were of- 


ten annexed to cathedral churches ſituated at 
= VVT 


£8) Winter « or ſquare e 6. of the Treaty of 
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great diſtances from them. For inſtance, four 


chalders were paid to the biſhop of Dunkeld : 


But his dioceſe comprehended the carſe of Gdwrie 
and a part of Lothian ; and the barony of Aberlady 
compoſed a part of the W belonging to 


his ſee (g). 


Men of letters, not being deprived of "FRE 
and palates and vanity, are not leſs addicted to 
the delights of ſenſe, and ſometimes purſue the 


pleaſures of the table, perhaps with more avidity, 


and even with greater meanneſs, than others. In 
the revenue of the biſhop of Aberdeen, you will 
obſerve a hundred and nineteen dozen of poultry, 
ſixty-five and a half dozen of capons, nineteen 
dozen of moorfowl, fifty-five geeſe, and ſeventeen _ 
ſwine. But the whole wheat, payable to all the 

biſhopricks, abbeys, priories, nunneries, and pro- 

voſtries in Scotland, according to Keith, amounted 
at the reformation only to three hundred and 
twenty-four chalders, ſeven bolls, one firlot, one 
peck and a halt (/). It is not eaſy to aſcertain 
with exactneſs the proportion borne by that quan- 
tity to the total product of the kingdom. The 
clergy paid about a half of the taxes laid on pro- 


/ : | perty: 


(2) Forbes on Tithes, p. 76. 77. 78. —Spotiwood's hi- 
ſtory, p. 98. of the edition printed at London 1 in 1677.— 
His Appendix, p. 4. 

() Keith” s Hiſtory, append. p. 180. 
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| perty: They were poſſeſſed of at leaſt a third, 
others ſay a half, of the whole land in the coun- 
try: They had alſo a tight to the tithes; and you 
can hardly ſuppoſe that they would be contented 
with leſs than a third of the fineſt grain which 
grew on their eſtate. On this ſuppoſition, the 
whole wheat raiſed on their grounds amounted to 
nine hundred and ſixty- three chalders, fix bolls, 
and half a peck; and as thoſe chalders included 
the tithes, and it is highly probable that wheat 
was more cultivated among their tenants than 
among the poſſeſſors of other farms, perhaps 
a little more than double that quantity, or one 
thouſand nine hundred and twenty-ſix chalders, 
twelve bolls, and a peck, is not much leſs than the 
whole then produced in Scotland (). | 
C2 | + 


(i) In the reign of James VI. a third of all the eccleſi- 
aſtical benefices in the kingdom was aſſumed by govern- 
ment * to form a proviſion for the preachers of the re- 
formation; and the third of the wheat amounted the firſt 


XX year to a hundred and twenty-three chalders, two firlots, 


one peck and a third, that is, fourteen chalders, four- 
teen bolls, two pecks and a ſixth; more than a third of the 
whole wheat payable to all the biſhoprics, abbeys, prio- 
ries, nunneries, and provoſtries mentioned in Keith; a 
difference, which ſeems a little to uppen our former com- 

. | ” ien 8 


puarl. 1 16. c. 10. "of the old edition commonly diſtinguiſhed | un- 
der the name of the Black Aits, 
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A writer, who avails himſelf of every circum- 
ſtance which will elucidate his ſubject, by citing 


faQs apparently ludicrous may ſometimes expoſe 


himſelf to the deriſion of people unable to per- 
ceive their force in evidence. Among the Scots 
the land of cakes ſtill is a common toaſt, corre- 
ſponding to the land of potatoes among the Iriſh. 

The metaphor, employed in that characteriſtical 


deſcription, would not originally be taken from 


the worſt and the rareſt 1 produced i in the 
country. 

Victual, a word by which in England they 
mean food, in Scotch ſignifies corn, and by 
corn the peaſants underſtand oats. + : 

It is not long fince oaten bread was commonly 


| uſed there in the beſt families; an œconomy ſtill 


continued in many : This ſort is dignified with 
an appellative almoſt excluſively appropriated to 
expreſſing it: And among the commons few are 
yet able to afford ca#es. The bread moſtly eaten 
by them 1s baked of meal made from peaſe or 
bear or a mixture of both, and is peculiarly di- 
paged by the name e of bannocs, In Clydeſ- 

dale, 


putation, as a ſurplus is thereby created to anſwer for the 
tithes of thoſe pariſhes which were annexed to the digni- 
hed clergy. Perhaps the foregoing calculations are too 
low: But multiply by fix, or even by ten, and you will 
not produce a great quantity. 


OF SCO 1 LA N D. 2: 


dale, I think, wheaten is termed bun (#); a proof 
of its rarity and of its eſtimation. You find it, 
as well as mainbread and gingerbread, enumera- 
ted by Pitſcottie () among the delicacies preſent- 
ed at an entertainment provided "7 the Earl of 
Athole for James V. 

Major, a preceptor of that prince, remarks, 
that wheat is not produced-in every part of Bri- 
tain; and adds, that many of the commons eat 
bread made of bear or of oats. His obſervation 
is not limited, but probably he had Scotland 
chiefly in view; and the arguments, with which 
he adminiſters conſolation to his country, or apo- 
logizes for it, are memorable. They uſe bear 
bread, fays he, in both Heſperias, in ſeveral 
provinces of France, and even in the Land 
5 Promiſe: Chriſt and his apoſtles often ate 
A miracle was performed with loaves of bar- 
ey (m). 

Boece, who was born in the days of James I. 
affirms, that wheat is not eaſily reared or proper 
to be cultivated in Annandale, in Nithſdale, and 
in Galloway; three of the moſt munen, provin- 
ces of Scotland (5). 

Co, In 


(4) A derivative from the French, Bon. 8 

(/) Hiſtory of Scotland, p. 266. of the edition printed 
at Glaigow in 1749. ()] L. 1. c. . 

(2) Boet. I. 1. p. 6, 
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In the reign of James II. every huſbandman, 


who tilled with a plough of ſeven oxen, was or- 


dered by legiſlature to ſow yearly a firlot of wheat, 
half a firlot of peaſe, and forty beans (o); a re- 
gulation copied from a ſtatute of James I. by 
which that injunction was laid only on ſuch as 
plowed with eight oxen (p). 818 

In another parliament held by chis prince, 


every man, who from his rank ought to be a la- 
bourer (), was ordained either to have half an 


ox in the plough, or to delve every day ſeven 
feet in length and ſeven feet in breadth ; that is, 


forty- nine ſquare feet; leſs than a ſmall carpet: 
a ſingular, but authentic fact, which conveys a 


moſt diminutive idea of the powers of ee 


in thoſe days. 
In the time of Alexander II. it appears not to 


have been unuſual to labour the earth without 


ploughs: Cows, not oxen or horſes, ſeem to have 


been uſed in tillage: A huſbandman, poſlefled 


of more than four, was reckoned rich; and thoſe, * 
who had fewer, were commanded by a ſtatute to 


work as much ground as they could with their 
hands and their feet (9. | 
An 


() Parl. 1457. c. 922. {8} Parl. 1426. e. 91. 


(2) Parl. 1424. c. 45. Its words are, « Ilk man of 


ſimple eſtate, that ſhould be of rcaſon a labourer,” 
(r) Stat. Alex. II. c. 1. 
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An inclination to experiments, which yielded 
not immediate amuſement, but formed a ſpecies 


of toil, could hardly pervade men almoſt totally 


devoid of the love of induſtry; and the people, 
who in Scotland followed the occupation of farm- 
ing, were deterred by poverty, as well as pre- 
vented by diſtaſte, to make any. In late years 
indeed a juſter ſpirit, having diffuſed itſelf over 
the country, has produced a remarkable change 
in the ſituation of the farmers as well as on the 
face of their lands: But even in the time of 
Fletcher the tenants ſeem generally to have been 
little better than beggars (s). Judge therefore of 
the deplorable ſtate in which they muſt have been 
in the ancient days of Gregory or of Galgacus. 
Their houſes miſerable, their leaſes annual, their 
farms ſmall, their cattle weak, their inſtruments 


bad, their agriculture wretched ; the fruits, ex- 


tracted from the earth by their feeble efforts, 
could ſcarcely be ſufficient to ſubſiſt even the few 
peaſants ſcattered over the fields that bare them. 


'The only counties in Scotland, in which you do 


not ſtill meet with large moors entirely covered 


with heath, are Fife, Haddingtonſhire, Linlith- 
gowſhire, and perhaps Roxburghſhire ; and even 


theſe four are by no means completely cleared 


. "OS: 


{r) See Fletcher's ſecond diſcourſe. 


Its bog- 
1 gineſs. 
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of that plant. Situated in a high latitude, every- 
where overſpread with mountains, in many re- 
gions incapable of tillage, in others ſcratched ra- 
ther than ſubdued by the plough, ancient Cale- 
donia muſt have been moſtly overgrown with 
ling (t), and in conſequence have produced 
ſcanty crops of corn. A few oats and a little 
bear probably compoſed its principal product. 
Hardly any wheat was raiſed in it: Barley was 
almoſt wholly unknown : Beans were little uſed : 
Even peaſe were not much fown. 

A people, ſubſiſted on oats or on peaſe, may 
poſſibly be no leſs humanized than a people who 
live on rice or on wheat: But countries, capable 
of producing rice or wheat, in which little or 
none is found, muſt be badly cultivated; and that 
circumſtance, concurring with others like in ten- 
dency, mult be owned to be ſons n of 
barbariſm. | 5 

Idle and barbarous deſerts wel abound in 
bogs or moſſes. America, at the landing of Co- 
lumbus, was covered with ſwamps. The herbage 
and the graſs, that grow thick during the drought 


of ſummer round places at which ſprings burſt, 


wither towards the end of autumn; and the water, 
mingling with their roots and their leaves moul- 
dered into duſt, and with the ſoil collected about 

both, 


() Boet. I. 1. p. 13. 
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both, forms with them a thin mixture of earthy 


and aqueous particles. Hence is generated by 
degrees a wet ſpungy black ſcurf, which, from 
the dry ſubſtances annually added to it, grows 


X continually harder and denſer, till at laſt, in a 


: | number of ages, by the flux of the fountains, 
| which are ſeemingly choked, but, diffuſing them- 


F ſelves laterally, inſinuate their ſtreams ſilently 
among the ſolids about them, a moſs or bog of 
IX turf and of peat is produced, which gradually en- 


larges its extent and its depth in proportion to the 


WE quantity of water, to the inclination of the land, 


and to the number and the force of the other 


cauſes that contribute towards creating it, unleſs 
its growth be checked by cultivation and by man. 


Moſſes or bogs are ſtill frequent in Scotland; and 


over a great extent of that country, eſpecially in 


the uncultivated parts of it, their fuel conſiſts 


a» entirely of peat (a). 


its hillineſs, as well as its climate, adapts it 
more for paſture than for corn: But artificial 


graſſes and green crops, perhaps the moſt valu- 
able improvement made in huſbandry, are inven- 


tions extremely modern. Anciently tenants on 


Its paſ · 
tures. 


that account were not ſuffered to plow meadows; 
2 notion, which I dare not aſſert is yet entirely 


expelled 


(s) Phil Tranſat II. 732. 


Its naked - 


neſs, 


to be allowed in each pariſh ground ſufficient to 
accommodation out of land termed arable (x). 
| tures may be rendered both more nutritive and 
little practiſed there before the union; and the : 


ceited of their own modes, obtained not for their 


might have procured to both. 


expelled the imaginations of lawyers (v): The 
parochial clergy, who are entitled in ſome caſes 


feed two cows and a horſe, cannot compell that 


Even thoſe ſimple methods by which natural paſ- 
more luxuriant, manure and alternation, were 
ancient Scots, from ignorance or from pride con- 


fields, or for the beaſts which fed in them, that 
ſhelter and that warmth which art and activity 


It is chiefly in hedgerows, and in ſmall olan- 
tations judiciouſly diſpoſed, that trees afford pro- 
tection to ground, and produce heat. Extenſive 
foreſts hindering the rays of the ſun from perva- 
ding the ſpace included between their roots, their 
tops, and their extremities, and cauſing the air to 
ſtagnate, generate dampneſs and cold; and the 
natives of a land overgrown with wood muſt ge- 4 
nerally be very wild. I muſt not however dil. 
guiſe, that Scotland appears of old to have been 
wholly naked, or . open; and we have 

little 


t) Stair, B. 2. t. 9. s a. sado, B. 2. t. vp $ 21, 


— Erfkine. 
(x) Parl, 1649, c. 45. Pan. 1005 c. 21. 
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little reaſon to think, that in any age, of which 
an accurate remembrance is preſerved, this king- 
dom ever was much more woody than it 1s now. 
| The trees which are often found in bogs, and 
E which are ſometimes cited in proof of its woodi- 
neſs, prove no more than that particular ſtems 
once grew in the places near which they are 
buried. The ſoft ground occupied by the moraſs 
becoming at laſt unable to ſuſtain their weight, 
any, which grew on it before the marſh loſt its 
ſolidity, could not but fall; and in proceſs of time 
the earth, ſwelling, roſe above them. Hence, 
from an error not uncommon of miſtaking the 
effect for the cauſe, they are ſometimes imagined 
to have ſunk into it: but they do not eſtabliſh, 
that either Scotland in general, or any wide track 
of it, was ever clothed all over with wood. 

Its nakedneſs muſt ſtrike a man, whoſe time 
bas been paſſed among the ſtately aſhes, the 
noble elms, and the venerable oaks, which em- 


7 "MP belliſh the plains of Surrey, of Middleſex, and of | 
kent; and a celebrated traveller was thence led 


Z haſtily to affirm, that on a hardy tour performed 
= by him from the Thames to the Hebrides, he met 
with little or no timber north of the Tweed. A 
region, in which large trees were rare ſpectacles 

in the days of his Majeſty, could not be woody in 
_ thoſe of Macalpin. Perhaps in the valleys, or on 


the 
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the banks af rivers, adi in plates defended from 
the eaſt, a few buſhes might grow wild; but the 
tops and the ſides of mountains, the heights of 
Shehallian and the peak of Ben Nevis, ſeem not, 


in a narrow country every where bordering on 
the German ocean, to be either a ſoil or a climate 
hoſpitable to the growth of trees. | 


In few places can they yet be reared without 


_ great attention, and in ſome the utmoſt care has | 
| hitherto been unable to protect them: Shall we 


fuppoſe, that, under circumſtances leſs propitious, 
they poſſeſſed ſtrength of themſelves ſufficient, 
amidſt a total neglect, to overcome the hardſhips 
with which, in ages {til . their tender fibres 
had to contend? 

Every man, whoſe eſtate extended to a n 
dred pounds of yearly rent (0), was charged by 
an act (z) paſſed in the reign of James V. to en- 
cloſe three acres of ground, and to cauſe his te. 
nants to plant one tree for each marc rented by | 


them. 


In that of James IV. parliament os woods 
:- iS 


) At preſent Scotch money is to Sterling money in 
the proportion of 1 to 12. A penny Scotch is the twelfth 
part of a penny Sterling; a penny Sterling is a ſhilling 
Scotch; and one ſhilling and eight pence Sterling make a 
pound Scotch. But the proportion varied in different reigns. 
See Ruddiman's Preface to Anderſon's een, 


(2) Parl. 1535. c. 10. 11. 
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to be planted, and penalties were inflicted on 
thoſe who deſtroyed them (a); injunctions which 
agree not to lands, like America, covered wich 
foreſts that muſt be cleared. 

Aſcend to James II. and you find i in 1457, as 

well as in 1535, not only hedges ordered to be 
made, but broom commanded to be ſown. That 
ſhrub was ſtill protected by ſtatute in the time of 
james VI. (b) 
Ila, a fertile iſland, Sound, ſays Boece (ch 
with mines of metal, which might be turned to 
good account, did not the ſcarcity of wood pre- 
vent the working of them. 

In the days of James I. perſons who ſtole green 
wood, or who pulled the bark off trees, were de- 
clared indictable for the offence before the juſti- 
ciary (d); and ſpears, ſhafts, bows, and ſtaves, a 
part of the armour of the age, were obliged to be 
imported from countries beyond the ſea (e). 
Eneas Silvius, who under the title of Pius I. 
gained by the unanimous voice of all the cardinals 
the higheſt prize of theological ambition, before 
he aſcended the papal throne had executed un- 
der Eugene IV. a commiſſion of legate in Scot- 


land. 
. (a) Parl. 1503. c. 106. 109. (5) Parl. 1457. c. 91. 
Parl. 1579. c. 18. | (e) Boet. I. 1. p. 14. 


(4) Parl. 1424. c. 36. 37. (le) Parl. 1425. c. 52 
Fa. 1471. e. 56 : Ei 
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land. Amidſt an uninterrupted ſucceſſion botli 


of important buſineſs and of flattering diſtinctions 
accumulated on his ſplendid talents, a lively re- 
liſh never allowed him to negleQ his literary pur- 


ſuits. In bis hiſtory, that curious obſerver af- 


firms, that this country was then entirely naked 


of wood (J). 
Fanciful conjectures and i ingenious hypotheſes 


ought always to yield to expreſs teſtimony and to 


authentic facts, which here, the more accurately 

they are examined, are conſtantly found more 
and more conſiſtent, and unanimous, as well as 
agreeable to a juſt philoſophy. Some writers in- 


deed ſpeak of woods in Scotland, and make par- 


ticular mention of the Caledonian foreſt ; but I 


have met with no author who affirms, that he 


ſaw it, or even that the country was woody, in 
his days. In Marre, in Strathſpey, in Badenoch, 
in Stratherrick, in Strathglaſs, are ſtill found 
woods of fir and of birch, which, ſowing and plant- 


Ing and weeding themſelves, ſeem to be old; 


and it is highly probable, that in different places 


| ſimilar plantations might be ſcattered over the 


kingdom | 


(Y Pauperes pene nudos ad templa mendicantes, acceptis 


lapidibus eleemoſynæ gratia datis, lætos abiiſſe conſpeximus, 


Id genus lapidis, ſive ſulphurea ſive alia pingui materia præ- 


ditum, pro ligno, quo regio nuda eſt, comburitur. De Eu- 
ropa, c. 46. | | 


Na at conſiderable Hiſtances| in ancient ages: 


But if the land had ever been covered with trees 
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in a degree much greater than at preſent, a cauſe 


muſt have exiſted, yet none is diſcoverable in re- 


cord, which produced the remarkable bareneſs ̃ 


now viſible on its ſurface. 

A people, who knew not to plow the 8550 

to ſtraighten a furrow, to form a ridge, or to im- 
prove their paſtures, could not be ſkilful in hor- 
ticulture; an art, in itſelf complicated from the 


variety of its objects, which cannot be carried to 
any perfection without nice obſervations as well 
as an enlarged experience. A ſour cale, fitter 


for ſwine than for men, continued long to be the 


Its gar- 
dens. 


only cabbage boiled in the pots of Scotland, and 
perhaps their common ſoup took its denomination 


from that rancid ingredient. Other greens were 
hardly known to the Scots, or extremely rare 
among them. Their principal root was the white 


parſnip. At the Revolution hardly a garden, ex- 


cept that belonging to Heriot's hoſpital, was found 


nearer Edinburgh than Muſſelburgh or Invereſk: 
The produce of theſe villages, having long been 
in almoſt an excluſive poſſeſſion of the market, 
ſtill retains a ſuperior reputation among old 


people: And a full century is not paſſed ſince the 


capital was ſupplied with onions from Flanders or 
from Holland (g). Little, therefore, as well as 
OY rn of re as 


| | (g) Parl. 1672, c. 5.—Parl. 1686. c. 24. 
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bad, ſtuff muſt anciently have been raiſed in the 
Scotch gardens ; and we cannot reaſonably ſup- 
Poſe, that, in the days of William the Lion, or 
even of Robert III. any vegetables, which ſhould 
now be eſteemed, were produced in them. 


No doubt, life may be paſſed comfortably with- ; 
out delicacies: Cuſtom renders men greatly in- 
ſenſible to the want even of conveniences. A 


perſon, who looks about him, will diſcover ne- 


ceſſaries themſelves to be not an abſolute and a 


comprehenſive, but a relative and a limited term, 
variable in its objects with rank and with habit; 


and little more than coarſe aliment ſeems long to 


have been underſtood by the expreſſion both at 


Lacedzmon and in Scotland. It is almoſt im- 
poſſible to believe, that the name, affixed to a 
ſort much eaten here, was originally derived from 
the Greek ; yet the appellative, by which that diſh 
is diſtinguiſhed in Scotch, agrees almoſt exactly 


both in letters and in ſound with the generic 
term () which ſignified meat at Sparta; an amu- 


ſing coincidence. Perhaps, two thirds of all the 
Scots are ſtil], or at leaſt till the introduction of 
potatoes were, principally ſubſiſted on boiled 


water thickened with peaſe-meal or with oat- 


meal 0); a Funn which, according to the 
1 | mode 


(5) Brace. (i) See A Diſſertation on the Numbers | 


; of Mankind, p- 293. 
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mode of cookery employed i in dreſſing i, is de- 


nominated either broſe or porridge. 
In every region the number of inhabitants is 


conſtantly proportionable to the plenty and the 


cheapneſs of proviſions. The nations, therefore, 


in which, without agriculture and without paſtu- 
rage, mankind are ſuppoſed to have maintained 
themſelves by hunting, muſt always have been 


thin of people, as wild beaſts and wild birds, 
from the ſwiftneſs of their flight, are not eafily . 


taken or killed. A period, indeed, can hardly 


be imagined ever to have exiſted, in which men 


depended for their ſubſiſtence either entirely or 
chiefly on their dogs and on their arrows, or even on 


their nets and on their guns. Domeſtic or tame 


creatures, which can be caught with certainty 


and without trouble, are reared by nature in al- 
moſt every clime; and people, who had once con- 


quered the ſcruple not unnatural to entertain a- 


gainſt animal food, would prefer beef, mutton, 


veal, lamb, geeſe, ducks, and fowls, to other ſpe- 
cies. It will however be confeſſed, that coun- 


tries, in which cows, ſheep, hogs, and poultry 


abound, but in which the commons ſeldom taſte 
fleſh, involved in idleneſs and in poverty, cannot 
be far advanced in the arts of life. 


Philoſophers, by whom felicity is defined & a 


Nate 3 in which the mind feels no uncaſineſs, in 


Clothes; 
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eſtimating its quantity examine the internal ef- 


fects which muſt neceſſarily or probably be pro- 


duced by the objects or the cauſes that operate in 
life; but politicians, who aſpire not to views 


cequally ſublime, pronounce on the happineſs of a 
nation from the plenty and the ſecurity enjoyed 


Furniture 


by the bulk of its citizens. It cannot be pretend - 
ed, that the Scots were either better clothed or 


better lodged, more than better fed, before, than 


they have been ſince the Revolution. A great 
proportion of all the commons, eſpecially of the 


boys and of the women, are ſtill beheld there, 


even among thoſe who live in towns, without 
ſtockings and without ſhoes: But a man, whoſe 
ſympathetic imagination transfers to others the 
lively feelings excited by their exterior appear- 
ance in his own breaſt, muſt be melted into pity, 


as well as filled with aſtoniſhment, to ſee in the 


provinces the creatures, unqueſtionably poor and 
ſeemingly miſerable, who, without ſhirts, without 
breeches, their heads bare, their clothes tattered, 


preſent themſelves almoſt wholly naked and ap- 


parently ſtarved, to travellers who paſs the ho- 
vels, built of turf, out of which they pop to im- 
plore alms. | 

A correſpondent ace is commonly obſerved in 
every nation by all the arts that bear any affinity 


40 each other: And a few e remains of an- 


Cient | 


. A 
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cient workmanſhip, which, defended: feb. de- Arts, 


ſtruction by frugality, by admiration, by vanity, 
by learning, or by accident, have reached our 
times; proofs leſs deceitful and more fatisfaQtory 


than looſe epithets or indiſtinct deſcriptions given 
even by contemporary writers, whoſe ideas are 


uſually bounded by their opportunities; lead un- 
prejudiced judges, who inſpect them with care, 
to form a very mean opinion both of the dexte- 
rity and of the taſte of our old artizans. A fa- 


mily cannot be agreeably ſerved without a variety 


of moveables: But our anceſtors had almoſt none 


in their chambers; their kitchens were poorly 


accommodated with utenſils; themſelves too were 
moſtly crowded into one apartment; and the 


little furniture poſſeſſed by them was extremely 
coarſe or very ſimple : Timber trenchers, wooden 


veſſels, horn ſpoons; all their implements were 
nearly alike in ſubſtance and in conſtruQion ; and 
the ſmallneſs of their number did not always ad- 


mit of that diſtance or ſeparation which is eſſen - 


tial to cleanlineſs or required by delicacy. The 
ſeats, found in ſome inferior houſes, whoſe ma- 
ſters either want inclination or are unable to diſ- 
miſs the antique looms left by their fathers, in- 
commodious and clumſy, cannot be moved with- 
out difficulty; and from their heavineſs one would 


almoſt * that the people, for whom they 


* | | had 


Com- 
meice. 
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had originally been made, either were much 


ſtronger than their poſterity, (a ſuppoſition ren- 
dered not at all probable by an accurate compa- 


riſon of the nutritive powers of the different 
viands peculiar to each age); or were not inci- 
dent to that nicety, which, connected with na- 
ſty ideas (4), impells the preſent generation to be 
inceſſantly ſweeping and waſhing their floors. A 
venerable relic, in which Sir William Wallace 
was wont to ſit, is preſerved in an old houſe in 


| Lanerkſhire. Another chair, the property of 


Randolf earl of Murray, remains entire at his 
caſtle of Darnaway. Both pieces, eſpecially the 


former, are clumſy workmanſhip. On a ſhort 


excurſion, which I made in 1769 in company 
with my accompliſhed friend General Fletcher (1), 


we found a bed, which had belonged to James VI. 


degraded into part of the furniture of an inn at 


Dunfermline. Strength and perhaps royalty 
were its only recommendations. Theſe and other 


ſpecimens, which are till preſerved, ſeem deci- 


ſive proofs, that our handicrafts and our manu- 


factures could not anciently be farther advanced 


than our agriculture and our gardening. 

An extenſive commerce, which cannot exiſt 
without ſubje&s of exchange, can rarely be en- 
joyed long by any wide country, which raiſes not 
a product within itſelf either from its own ſoil, 

5 8 8 
(4) Swift's Thoughts. (1) Of the 32d. 
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or out of materials imported from a diſtance ; 
and as Scotland did not imagine itſelf to poſſeſs 
any ſuperfluities with which it could afford to 
part, ſo production and induſtry were ſeverely 
checked there by an abſurd policy, very univer- 
fally prevalent in ancient times. Near three hun- 
dred years are gone ſince the diſcovery of Ame- 
rica and the eſtabliſhment of the reformation : 

Free diſquiſition and even philoſophical accuracy 
have been carried into almoſt every ſubje& wor- 
thy of them: The eighteenth century is now ad- 
vancing faſt towards a period: Yet trade is not 
entirely delivered from the mean jealouſy which 
has long infected and reſtrained it. Partial di. 
ſtinctions are ſtill made between different na- 
tions; and inſtead of a liberal ſyſtem, demon- 
ſtrative of a diſpoſition equally friendly to all, 
from which grateful returns might naturally be 
expected in equitable treatment, hereditary an- 
tipathies and an inimical rancour are inflamed 
and propagated from age to age: Kingdoms, 
which might live in amity, taught to regard each 
other with hoſtile eyes, are often involved in 
ruinous wars: Voluptuous men deprive them- 
ſelves of many pleaſures, under a fooliſh idea of 
depreſſing neighbours whom they fear: And the 
heavy ſoporiferous inflammatory potions of Por- 
tugal are ſtill drunk even in N inſtead of 
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the light, the ſprightly, the generous wines of Bur« 
gundy and of Bourdeaux. A ſimilar timidity is 
extended to other articles. The removal of ar- 
tificers is prohibited by ſtatute (n), and plans 
have been propoſed to prevent emigration ; as if 
the introduction of arts, or the multiplication of 
mankind, could be ſenſibly retarded, or greatly 
promoted, in any country in which artiſts are 
wanted, or there is room for more inhabitants, 
by unjuſt reſtraints on perſonal liberty. Amidſt - 
the narrow conceptions, which in an enlightened 
age cramp commercial intercourſe, the Scots could 
not anciently be exempted from a contractedneſs 
of view about objects which are yet underſtood 
perfectly by few. Filled with an apprehenſion, 
which it is not unnatural at firſt thought to en - 
tertain, that ſcarcity and dearth would follow 
from parting with their commodities ; our ance- 
ſtors prohibited with anxiety even thoſe, which, 
if any, formed their ſtaple; cattle (n), ſheep (i), 


tallow (o), wool (p), ſalmon (7), herrings (9), 
— | 


(1) 5to Georg. I. c. 26. -—x il Geo. II. c. 13. | 

(7) Parl. 1424. c. 23.— Parl. 1451. c. 36.—Parl. 1535. 
c. 22.— Parl. 1467. c. 31.— Parl. 1581. c. 31. 

(e) Parl. 1424. c. 35.— Parl. 1483. c. 115. —Parl 1540. 
c. 105.— Parl. 1555. c. 14. 19. | 

(þ) Parl. 1424. c. 44.— Parl. 1426. E. 86. ral. 1581. 
c. 18.— Parl. 1597. c. 254. 

(2) Parl. 1424. c. 23.— Parl. 1535. C. 22. 


OF SCOTLAND. 47 


coal(r), cl (5), white-fiſh (05 ſkins 007 to be ex. 

ported: Neſtrictions, conformable to the confined 
maxims aſſumed by them, were laid both on the 
exportation and on the importation of others (x): 
And a man, acquainted with the native qualities 


of the Scotch horſe, will ſmile to find, that thoſe 


ſorry palfreys were not ſuffered to be fold out of 
the kingdom (). They perceived not, that regu- 
lations, which diſcouraged the raiſing as well as 
the improving of commodities, tended, in effects 
directly oppoſite to thoſe expected from them, to 
produce e and 1 in eee to imnove. 


riſh the nation. 


The attention, which i in the fifteenth century 
was beſtowed by government on that matter, is 
a proof, that they had then begun to deal in ex. 
port. Their dealings, indeed, thoſe who reflect 
will readily believe, muſt have been extremely 
inconſiderable. Money, the common meaſure by 
which things are exactly and eaſily eſtimated, 
greatly facilitates the interchange of commodi- 
ties: And much buſineſs can never proceed a- 
—— a Py who want that convenience. The 


D4 = Ro- 
925 Parl. 1563. c. 20.— Parl. 1579. c. 24.— Parl. 1597. 
0. 257. (:) Parl. 1535. c. 22.— Parl. 1573. c. 56. 


+= "(oF Parl. 1551. c. 34 (u) Parl. 1424. c. 24 —Parl. 
1593. c. 182, (x) Parl. 1555. 0. 14: —Parl. 1578. c. 7. 
(3) Parl. 1424. c. 23. 34.— Parl. 1567. c. 28. 
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Romans unqueſtionably brought a military cheſt Fe 
to the banks of the Tay or fo thoſe of the Carron 
to pay their troops; and from them the Scots 
might poſſibly learn the uſe of ſpecie, as it is not 
improbable from the face of the province that they 
did ſeveral other things. Accordingly Donald the 
Firſt, a contemporary of Severus who. erected the 
wall that ſtretched from the Tyne to the Eden, 
two hundred years after Cæſar had made his de- 
ſcent on Britain, concluded a peace with that em. 
peror and with his ſon Baſſianus; and Boece re- 
ports that he ſtruck pieces of gold and of ſilver (z). 
No Scotch coins however have hitherto been diſ- 


covered older than the reign of Alexander I, 


Hence antiquaries conclude (a), that before his 
acceſſion money had not been coined in his do- 

minions. In fact, in ancient times, penalties, aſ- 
ſithments, damages, injuries, blows, wounds, frac- 


tures, mutilations, murder; all were eſtimated by 
cattle and by ſneep: And this practice had not 
been entirely aboliſhed even in the time of 


James I. (4); a ſymptom both of the ſcarcity of 


our money and of the narrowneſs of our traſſic. 


A politeneſs of behaviour is acquired from in- 


tercourſe with ſtrangers, in whoſe preſence men 


wiſhing to maintain a Gignity and to render them- 
ſelves 

(3) Boet. I. 5. p. 89. 3 L. c. 37. 38. | 

(a) Ruddiman's Preface to Anderſon's Diplomata. 

5 Parl. 2479: c. 136. | 
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ſelves axrecable; a reſtraint is poſed on that 


coarſeneſs in which people are apt to indulge in 
the company of their familiars ; and in other re- 


ſpects, no leſs than in that, foreign trade is a na- 


tural ſource of domeſtic improvement. Objects 
different from any to which they have been uſed, 


perhaps formed of better materials and on juſter 


models, are preſented by it to their conſideration: 


| Their views are thereby enlarged; errors in their 


judgments are corrected; their taſte is reformed 


by compariſon; and the ſcornful prejudices, which 


unpoliſhed nations from ſtupidity and from habit 
generally cheriſh againſt range ANGIE are 


gradually overcome, 


In a remote corner of the globe, at a diſtance 


from the civilized parts of Europe, not acceſſible 


through a'vaſt extent of the country without great 
difficulty ; the inhabitants of North Britain had 


hardly any opportunities of beholding either ma- 
terials more proper, or modes more ingenious, or 
faſhions more elegant, than their own. The im- 
preſſion, therefore, made on their underſtandings 
by any rare varieties which were preſented to 


their obſervation, being tranſient and ſhort, was 
not ſufficiently ſtrong to excite ſpectators to copy 
them. Ignorant ſepts are commonly remarkable 
for a conceited ſtubborneſs: And a people, in- 


volved 1 in. darkneſs, and averſe to labour, cannot 


cally : 
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eafily be rouſed to make exertions even comets 
bettering their condition. You find the diſſo- 


nant blaſts of the moſt unmuſical and the moſt 
harſh of all inſtruments ſtill preſerve with many a 


preferable reliſh to the livelineſs of the hautboy, 


the ſweetneſs of the flute, and the ſprightlineſs of 


the fiddle; and inſtead of the cheerfulneſs of the 


fife, the majeſty of the horn, or the ſublimity of 


the trumpet, your ears are often aſſailed even in 


the ſtreets of the capital with the ſound of the 


bagpipe. Among the mountains every chief had 


bis piper; and a peculiar habit, imagined to be 
particularly convenient, was long worn by the 


mountaineers: But as differences in language, in 
dreſs, and in forms; objects, which ſtrike the 
ſenſes, which affect the imagination, and which 
operate on the paſſions; are immediate cauſes of 
eſtrangement from thoſe diſcriminated by them; 
that impolitic diſtinction was wiſely aboliſhed in 
a late reign (c). The tribes, however, affected 
by the change, were impatient of a prohibition 
made againſt wearing clothes to which they were 
attached by cuſtom; their fondneſs was increa- 
ſed towards them from oppoſition to a reſtraint, 


which they aſſerted had been impoſed on their 


liberty in a matter r indifferent or trivial; and in 
| 2795, 


00 19no Geo. II. e. 39. ——2omo Geo. on e. "a — 
2 1mo Geo. II. e. 34 
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1982, by a repeal of that ſtatute (4% a garb, not 


remarkable for decency (e), was reſtored to its 


admirers. A conjecture may thence be formed 
about the oppoſition with which any alteration, 


that carried an appearance of innovation, would 
have to contend among their e in the 


days of Achaius. 
A people, among whom vaſt mukicades had Morals, 
not clothes to cover their nakedneſs; whoſe lands 
yielded not proviſions to maintain their inhabi- 
tants in fullneſs ; whom a lumpiſhneſs, generated 
by cold, encouraged by example, and confirmed 


by habit, rendered idle; could not poſſeſs lively 


| perceptions of right, or entertain much reſpect for 
it. Their conceptions of property, a tranſitory _ 
relation in its production and in its diſſolution in- 
volved in nice diſtin&ions and in juridical ſubti- 
lities, could not but be confuſed and dull. Their 
| ideas of juſtice, and their ſentiments of humanity, 
infected by the wildneſs (f) and the ferocity 


amidſt which they were generated, were confin- 


| ed in their objects, as well as languid in them- 


ſelves: And men pinched in neceſſaries, and ſti- 


mulated by want, could hardly reſiſt temptations 
20 which Whey were e meellantly n to invade 


the 
| (9) 2246 Ces III. e. (00 Amifta deformit, For- 


| dun, I. 2. c. 9. [) Pitſcottie, p. 27, 
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the poſſeſſions of their neighbours. A general 
war was thence declared among them on each 
other: And facts fully authenticated by record, 
_ atteſt, that the manners and the vices, which 
mark and diſtinguiſh the charaQer and the con- 
duct of barbarians (g), maintained an extenſive 
dominion among the old inhabitants of Cale- 
donia” 

Their moveables, ann moſtly of cattle 
reared by nature on bleak mountains, and ran- 
ging at liberty in open heaths, like their hares 
and their grouſe, tempted continually to depreda- 
tion. Theft ſeems to have been even preſumed 
among them by law; a proof of its frequency, 
A ſuſpicion was very generally entertained that 
things had not been honeſtly acquired by thoſe 


poſſeſſed of them: And nobody was permitted to 


buy any commodity, unleſs the ſeller found a 
ſurety to warrant it (Y). a 
That mean vice was common even among 
landed gentlemen; and in their caſe, on account 
of the difficulty of reaching them for puniſnment 
without cauſing ſomething reſembling an inſur- 
rection, was declared in very modern times to 
be high treaſon (i). In was only in the reign of 


Queen : 


(2) Fordun, I. 5. c. 47. 49. 53 —1.6. e. 40. —Boet. 1.1. p.. 9. 
(5) Reg. Maj. I. 18.— Leg. Burg. c. 128. 
(i) Parl. der. c. 50. 
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- Queen Anne that the a was dend by a 
Britiſh ſtatute (4) to be ſimply capital. 

In every province, all over the kingdom, 

ſtated places were appointed, to which ſtolen 


goods, and the ſureties who had warranted them, 


were obliged on challenges to be brought, that 
they might be examined (1); regulations, extend - 
ed to receipt and to robbery. 

Honeſt men were obliged to enter into formal 
treaties with depredators: Peace was commonly 
ſtipulated from them with a price (m): And fifty 
years are not yet paſt ſince a voluntary tribute 
termed black mail was thankfully paid by perſons 
of the firſt rank for ſafety to "their familics and 
to their property. 

' Thoſe, who burned the corn or the houſes of 
others, or the people in them, were declared 
guilty of treaſon; a proof of the vindictiveneſs 
and the fierceneſs of thoſe among whom that crime 
was common (n). 

Large eſtates were often 1 by actual : 
| conqueſt. Their devoted poſſeſſors were exter- 


minated or expelled by brutal force: And the 


= io maipiained PR * their ſwords; 
5 2 ONS: 


(4); 7mo Aw 4 20. 0 Reg. Maj. I. 16. 15. 20. 
() Parl. 1567. c. 27 Pw. 1587. c. 101. 102. 103. 104. 
Mackenzie I. 34.—Erſkine B. 4. t. 4. $ 64. 
( . I 92 0. 8.— Parl. 1 n * An. c. 20. 
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the only title by which N lands were held ill | 


the time of James VI (o). 


Men were not ſuffered at e to oat; to 
travel, or to be out of their houſes, during the 
night: Their liberty was conſiderably reſtrained 
in that article. They were allowed to go for a 
clergyman to a perſon who was ſick, to carry 
grain to the mill, to proceed on the neceſſarß 
affairs of the king or of their ſuperior, and to 
purſue goods which had been recently ſtolen or 
loſt: But even in theſe caſes their deportment 
was ſubjected to regulation, and they were obliged 
to preſent themſelves and to notify their buſineſs 


to two or three witneſſes in the towns through 
which they paſſed (p); precautions, which argue 
the violent ſuſpicion entertained concerning'the 


dangerous intentions of all who did not keep | 


within doors during that ſeaſon. 


It was not lawful to entertain a ſtranger more 
than one night, unleſs he tound a pledge for his 


behaviour (9g). 


Perhaps, it was an exceſſive delicacy of feel- 


ing, or a benevolent anxiety about futurity, 


which filled our fathers with a perpetual dread 


of perjury; but they ſeem to have been deep- 
ly — wich an enen, that the 


lendereſt 


(o) Melvil's memoirs, P- 385. ( Qu Attach. c. 62 1 | 
Burg. c. 118, (9g) Qu. Attach, c. 63. 1 Burg. c. 90. 
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flendereſt connexion would engagea ks call- | 
ed for examination in a ſuit, to ſwear falſely in 
favour of any party related to him; and a multi- 


tude of objections were long allowed in courts of 


law againſt admitting evidences to give their teſti- 
mony 1n cauſes. Near relations, hired ſervants, 
tenants at will, all were deemed incompetent 


witneſſes; a proof, that thoſe lively views, by 


which an inviolable reſtraint is now impoſed on 
men of honour againſt every deviation from truth, 


were not always believed to poſſeſs a very uni- 
verſal or very forcible influence over our an- 


ceſtors (r). | 
- According to a faſhion not yet obliterated; 
one, to whom another offers a glaſs of wine or a 
draught of beer, by addreſſing three words, 
pledge you, Sir, is underſtood to aſk the perſon 
who offers the liquor to drink before him; a re- 
queſt, that is ſometimes ſuppoſed to have origi- 
nated from a cuſtom by which in company a man, 
before drinking, delivered his ſword to his neigh- 
bour that he might protect him from violence 
during the time the veſſel remained at his lips ; 
or perhaps it aroſe from fear of poiſon (5). 
Even 
(r) 2 Stat. Rob. I. e. 34. * s Inſtit. B. 4. t. 2. 
Stair, B. 4. t. 43. 5 7. 8. 9. —-Macdouall, B. 4. t. 30. 
Erſkine, B. 4. t. 2. f 22. 24. 25.—DiR. of Deciſ. title, 
Witneſs, () Q. Mary's letters to the earl of Bothwell. 


Even in the time of James VI. horrid abuſes 
muſt often have been committed on the confi- 


dence natural to repoſe in thoſe into whoſe 


| houſes people are received ſeemingly with hoſpi- 


tality ; otherwiſe murder, perpetrated under truſt, 
| ſhould not in his reign have been declared trea- 
ſon (?). 


Scotland to put to death their brothers and all their 
relations, that they might become more ſecure of 
poſſeſſing their eſtates and of tranſmitting them 
to their children (): An enormity, which it 
is in itſelf probable would be, and is accordingly 
atteſted by ſtatute to have been, more extenſively 
practiſed in remoter times (x). 
Our hiſtorians (y) aſſert, and our lawyers (2) 


are generally agreed, that a lord of lands was 
oncefully entitled by law to the firſt night of every 


maiden dwelling in his eſtate, or imported into it 
by marriage. That cuſtom, however extraordi- 


nary, it is difficult to believe did not take place 


in Scotland; and a 0 who directs his 
EEE | * 


(2) Parl. 1 587. c. 51 Melvil's Memoirs p- 384. | 
(2) Buch. de jure regni, c. 53. (x) Stat. Malc. c. 14 
0) Boet. I. 3. p. 36. Buch. 1. 4. e. 21.—Spotſwood, p. 29 


(z) Craig, 1. 2. d. 3. f 31.—Skene, Marchets—Black- 
ſtone, B. 2. ch. 6, 


Buchanan affirms it to have been common in 
his days for lords or chieftains in the wilds of 
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| thought to the tyrannical forms of polity, to the 


nonſenſical ſyſtems of ſuperſtition, or to the au- 
dacious expenſiveneſs of both, which have main - 


tained a long and a wide empire over the rational 


and the bold bipeds who tread the earth, will not 
poſitively conclude from its extraordinarineſs, 
that they might not ſubmit alſo to this outrage. 
The Prince, who introduced it, is particulari- 
zed (a); and the words of the act paſſed by him 


are preſerved (0). In an affair in which a devo- 


ted heart is rendered miſerable by participation, 
men of delicacy would have violently oppoſed its 
eſtabliſhment : But royalty is commonly irrefiſt. 
ible; and Evenus took care not to confine the 
privilege to the Sovereign. The right was com- 

municated to every proprietor of ground, to 
whom all who lived in it continued long to be 


little better than beaſts of burden; and perhaps 


thoſe, who felt a reluQtance, were engaged by its 
extent to ſubmit to an uſage, of which they ho- 
ped the diſagreeableneſs would be leſſened by the 
pleaſure of retaliation. The facility of victory, 
and the indifference produced by ſatiety, would 
however exclude them from the agitation, the ſo- 
licitude, and the ſentiments, which, amidſt court- 
ſhip, uncertainty, and difficulties, adding force 
and vivacity to the predominant paſſion, compoſe. 
VVV J 
(a) Evenus III. (3) Balfour's Practics, p. 678. 
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a principal part of the refined enjoyments deri. 
vable from the elegant affection of love: And a 
more accurate diſcernment and more delicate 
taſte, as well as greater probity and ſtricter ju - 
ſtice, were diſplayed in the formal abrogation of 
that groſs ordinance. The king, by whom the 
cuſtom was aboliſhed, is alſo mentioned : The ob- 
vention was at laſt made redeemable with money 
or cows (c): And Malcom Canmore fixed a price 
at which every man might purchaſe to himſelf and 
to his bride an exemption from that violation (d). 
A clauſe concerning the marchete multerum is 
found in the oldeſt deeds extant. Boece, an hi- 
ſtorian, whoſe reputation is not near equal to his 
merit, not a bit more credulous or more fabulous, 
and far abler as well as more elegant than For- 
dun, affirms, that the converſion was exacted and 
paid -among his countrymen in his time; and 
they are {till conveyed in charters granted at pre- 
ſent. 

Intercourſe, familiarity, farviews; habit, natu- 
rally produce a love, an attachment, a friendſhip, 
a regard, between huſbands and wives, parents 
and children, relations and kindreds, acquaint- 
ance and neighbours, benefaQors and thoſe che- 


riſhed 


| (6) Reg. Maj. I. 4. e. zi. () Boet. I. 12. p. 266. 
Buch. . 7. c. 21. e 
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riſhed by them; and in every ſtate, however bar - 
barous, you meet with many ſymptoms of much 
kindneſs among perions connected by theſe or 
like ties. No ſociety can poſſibly exiſt, in which 
all mankind maintain a perpetual war, or even 
are inſpired with an inveterate enmity againſt 
each other; and lazineſs of diſpoſition, neglect 
of agriculture, rudeneſs in art, roughneſs of be- 
haviour, do not alone conſtitute that character. 
Barbariſm principally conſiſts in a contractedneſs 
of affection, a hatred of ſtrangers, a prevalence of 
ignorance, a violation of property, a cruelty of 
temper, a terocity of manners: And general de- 
ſcriptions given by hiſtorians and by parhament, 
as well as particular facts authenticated by both, 
prove, that they maintained of old a wide domi - : 
nion over the Scots. 
Hawthornden, in a picture of the north, whoſe 
ſtrength cannot diſpleafe, ſays, That the wildneſs 
of the ſoil had made the inhabitants there more 
fierce than fierceneſs itſelf: That James I. on paſ- 
ſing to the extremity of Murray, ſeemed to have 
arrived in ſome territory of the Scythians: That 
he found not many miles from Inverneſs men, 
of whom ſome had one thouſand, ſome two thou - 
ſand robbers at their call, who were accuſtomed 
to drive prey from their neighbours, killing, ſpoil- 
ing, polluting, raviſhing, without any difference 
E 2 of 
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of right or wrong, of holy or profane, but fol- 


lowing only their own ravenous and inſolent hu- 
mours; on the quieter ſort ſetting tribute; others 


compelling to furniſh them ſuſtenance nd ne- 


ceſſaries: The God, the prince, the law, which 


they obey, being their barbarous chieftains, .a- 


mong whom he was thought the beſt who tran- 


fcended moſt in villany (e). 


One Macdonald born in Roſs, Drummond de- 
lineates, a thief fleſhed in all murders ; miſchie- 


vous without mercy; equally greedy of blood and 


of ſpoil; who by robberies had acquired ren 


riches (J). | 
Features equally harſh mark the portrait 
drawn by PN ak 
_ SECT, 
(e) p. 24. ae. 


(2) * Our Sovereign Lord and his three eſtates convened in 
this preſent parliament, conſidering the wicked inclination 
of the diſordered ſubjects, inhabitants in ſome parts of the 
borders forenent England, and in the Highlands and Iſſes, 
delighting in all miſchiefs, and moſt unnaturally and cruelly 
waſting, herrying, ſlaying, and deſtroying their own neigh- 
bours and native country people, taking occaſion of the leaſt 
trouble that may occur in the inner parts of the realm, 
when they think that care and thought of the repreſſing of 
their inſolence is any wiſe forgot, to renew their moſt bar- 
barous crueltics and godleſs oppreſſions; For remedy“, &c. 


—Tal. 1587. c. 93. 94. 95. 96. 97-98. 
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Allee a people, whoſe enormities laid le- 
giſlature, even in the reigns of the Jameſes, 


under a neceſſity to extinguiſh in criminals every 
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Origin of the Authority annexed to Property in Land. 


Extreme 
barbariſm | 


hope of pardon, (+), the utmoſt exertions of po- 


lice and of power would be unable fully to pro- 


tect the retired abodes and the private property 
either of ſolitary individuals or eyen of numerous 
families. Advantages, which offered and were 


tempting, were conſtantly ſeized, and improved 


without any relent ; and opportunities were ea- 


gerly watched of gaining them. Surpriſes and 


attacks were continually dreaded or expected: 


And government and laws, by which order, and 
perhaps morality, are promoted in ſociety, not 


having attained among them, either from appa- 


rent utility or from long eſtabliſhment, the reve- 


| rence and the vigour without which their in- 


fluence in reſtraining violence and in maintain- 


ing rigat muſt ever be limited and teeble, _ 


'E 3 per- 
(4) Parl. 1477. c. 88. al 1483. c. 106. 1 


| 1503. e. 97. Parl. 1540. c, 99.— Parl. 1584. Cc. 12, 


produced 
thoſe mi- 
litary aſ- 
ſociations 
termed 


Clans, 
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perſons were neceſſitated to form amon go themſelves 


Teagues for obtaining, by their own arms, that pro- 
tection which the magiſtrate could not enſure to 


be durable. It was chiefly in the full enjoyment 


poſed by confederation to be maintained; a cir- | 


them againſt rapine and invaſion (i). Obliged 
to look for numbers and for ſafety to union and 
to firmneſs, the weak and the few entered into 
alliances for their common defence againſt the 
ſtrong and the many. Hence thoſe aſſociations, 
which, under different denominations, are very 
generally found in uncivilized nations, and 
which, in the mountainous parts of Scotland, 
{till ſubſiſt under the name of Clans. 

The connections, on which theſe confederacies 
were erected, could not be entirely arbitrary. In- 
ſtitutions, not founded in nature, want ſolidity; 
and fabrics built on an unſtable foundation cannot 


of their property, that thoſe who aſſociated pro- 


cumſtance which immediately ſuggeſts a prin- 
ciple adapted to form a baſis of their union. A 
man to whom lands belong is deeply intereſted 
in protecting thoſe who occupy them. His te- 
nants muſt be diſabled to pay their rent, and he] 
cannot juſtly demand it, unleſs their poſſeſſion be 
undiſturbed, Their houſes, their cattle, thei 
. 8 | crop, 


(i) Stat. Dav. II. c. 10. 31. 43.— St. Rob. II. c. 12.— 
Parl. 1503. c. 93.—Pitſcottie, p. 27 228. 229. 
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crops, their labours, all muſt be ſafe ; and his ſe- 
curity is not a matter indifferent to them. Their 
farms are not only derived from his conſent, but 


held under engagements contracted to him: 


It is always convenient for them to participate of 
his favour: They cannot reaſonably expect aid, 


unleſs they be willing, on their own part, to lend 


it: And none of them, in his ſeparate capacity, 
can poſſeſs the ſtrength, or excite the awe, which 
may reſult from their combined efforts. The re- 
lation, therefore, created between the owner of 
an eſtate, and thoſe who inhabit it under him, 


binds them to each other; and among an unta- 


med fierce people, an aſſociation, originating in 
neceſſity, came naturally to be formed between 
them for their mutual ſafety. 

No military power can attain its utmoſt ener- 
gy, or make the greateſt poſſible impreſſion on 
its enemy, unleſs its operations proceed on one 
regular conſiſtent plan, executed by the united 
exertions of all the individuals employed to per- 


which 
were com- 
manded 
by the 
chief lord 
of their 
lands. 


form each detached part. Its various members 


muſt compoſe only one body, which muſt be ac- 


tuated by only one ſoul: Its conduct muſt be di- 
rected by one underſtanding: One will muſt de- 


termine its movements: Every limb muſt co- ope- 


rate in making them: Otherwiſe, the advantages 
attainable from a complete junction of their whole 


n vigour 
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vigour will not be gained ; and they may, from 


Ignorance, either obſtruct the general deſign, or 


even, in different quarters, counteract each other's. 
endeavours to forward it. The authority, there- 
fore, by which troops, whether irregular, or re- 
gular, are commanded, admits not of diviſion ; 
but, amidſt the gradation required among them, 
one univerſal ſuperior, whoſe orders ſhould be 
implicitly obeyed, muſt be acknowledged in every 
force which pretends to be deemed an army. 
Among the different poſſeſſors of any grounds, 


the perſon who would commonly be allowed, on 


a competition, to have a preferable pretenſion to 
the ſupreme command, is the proprietor, to whom 
the lands belong. It is not to be expected that 
the reſt, holding themſelves nearly on a level with 
each other, ſhould ſubmit without reſiſtence or 
diſdain to an equal; but in their Lord they re- 
cogniſe one greatly elevated above them by for- 
tune, to whom it will not offend their pride to act 
in a ſubordinate ſphere. Their thoughts, natu- 


rally conveyed to his caſtle, are concentrated 


there; and, even on a free election, the general 
voice would readily confer that diſtinction ſpon- 
taneouſly upon bim. 15 „„ 
I be vicinity of the dwellings of thoſe, who re- 
ſide in an eſtate, permits them to be aſſembled 
occaſionally on ſhort notice; and the purpoſe, 

om Ow. -- OF 


conſtantly in arms; a ſervitude hardly compa- 


tible with their rural labours, or their other buſi- 


neſs: But they muſt always be ready, at the 


ſound of the flughorn (J), and at fight of the 


fiery croſs (#), to march in array, even to their 


frontiers, in defence of their territories, of their 
adherents, or of their goods. The power, there- 
fore, lodged in their commander, muſt neceflarily 


laſt as long as the connection on which it is ori- 
ginally founded ſubſiſts between him and them, 


or as he remains proprietor of the n and 


they continue to reſide in them. 

In that power, my Lord, your Lordſhip wall 
diſcover an authority annexed, in the natural 
courſe of things, to lands (/); and a civil jurif- 
diction, as well as a military command, may be 


ſuppoſed, without any improbability, to have 
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for which they are ſuppoſed here to erect them. 
ſelves into a militia, requires not that they be 


Proprie- 
tary juriſ- 
dictions. 


been derived from them to their owners, in ſome 


caſes. Property ſupplies the means of conferring 
favours, of ſhewing kindneſs, of Cn attach- 


(50 The parole by which 1 were diſtinguiſhed i in Scot- 
land, and, on alarms, were ſummoned by their chiefs to 
the field. Sir G. Mackenzie of 1 ch. 33- —Dit- 
ſcottie, p. 213. —Hardyknute, 8.9. 
(+) The fignal by which alarms were given, and clans 


were convoked on them. 


(!) Reg Maj. I. c. 17. 5 2. 67. 
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ments, of cultivating friendſhips, of inſpiring re- 
ſpe, of raiſing expectations, of purchaſing tools, 
of exciting apprehenſions, and of diſcomfiting or 
intimidating oppoſition ; and dominion is com- 
monly ſaid to follow it. Poverty and depend. 
ence are uſually accompanied with baſhfulneſs 
and with timidity : Grandeur and wealth are ar. 
rogant, and even imperious: And few people 
have reſolution to deſpiſe the frowns, or to reſiſt 
the dictates of ſuperiors, with whom they find 
themſelves diſabled to contend (n). In thoſe 
wilds of Scotland, whoſe preſent condition ap- 
proaches neareſt to the ſavage rudeneſs of anti- 
quity, tenants and cottagers, ignorant of the 
means of obtaining redreſs of their wrongs, or 
unable to defray the expence of actions at law, 
are frequently obliged, even in our days, to bear 
in a mournful ſilence great inſolence and much 
oppreſſion, Diſtreſſed as, in ancient times, huſ- 
bandmen were there by penury, they were ne- 
ceſſitated to ſubmit, without murmuring, almoſt 
to any powers which perſonages, on whoſe ca- 
price their tranquillity and their ſubſiſtence de- 
pended, were pleaſed to aſſume. Meſſages which 
ſhould be ſent them, requeſting payment of the 
rent ſtipulated at taking their farms, at firſt per- 
haps expreſſed in civil terms, would quickly be 
5 | „ Fon 
() Heſiod. op. et di. I. 208. 
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converted, on a refuſal, or on a delay, into ſtern 
orders, which durſt not be diſobeyed. Hence. 
the owners of lands might, and probably did, 
acquire, by acquieſcence and by cuſtom, a right 
to pronounce, either by themſelves or by depu- 
ties, decrees for performance of the obligations 
contracted by thoſe to whom their grounds were 


let: And ſimilar cauſes would gradually draw to 
them a power of judging in other matters. Per- 


ſons who had any demands on their neighbours, 


or who had been injured by them, would natu- 
rally communicate the buſineſs to their landlord, 


of whoſe mightineſs they knew that the ideas 


formed by their adverſaries, as well as by them- - 


ſelves, were exceedingly lofty. This potentate, 


before taking his reſolution, would of conrſe ſend 
for thoſe againſt whom a complaint had been 


directed, and would inquire into the affair. In 
caſes in which important facts could not be eaſily 


adjuſted, both parties would be confronted in his 


preſence ; and his deciſion, pronounced on exa- 
mining the matter, would import a command not 


to be diſputed by either. A landholder would 
thereby be exhibited to thoſe who occupied his 


eſtate, inveſted with a double character, of their 
judge in peace, as well as of their leader in war; 


_ each derived from the circumſtances in which af- 
fairs were then placed: Parties would be ſiſted 


before 
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before him; their claims would be diſcuſſed ; 
judgements would be given by him ; and his ſen. 
tences would be exccuted. 

The haughty appellative, MasTER (u), is the | 
correlative term {till uſed for LAN DLORD, even 
in the judicial proceedings of Scotland ; a ſtrong 
proof of the ſevere deſpotiſm exerciſed there, in 
ancient times, over thoſe uſeful citizens, the la- 
bourers of the ground. The awe with which 
his perſon was regarded by them, co-operating 
with affection and with habit, enſured from his 
tenants an indiſcriminate obedience almoſt to 
any mandates iſſued by him; and his dependents _ 
would not probably be either diſpoſed to examine 
his commands with accuracy, or able to diſtin- 
guiſh caſes with nicety. Nevertheleſs, amidſt 
an authority, which, on its original bottom, 
among a rough people, in a tumultuous ſtate, 
might long be doubtful, a little diſcernment would 
ſoon ſuggeſt that he ought not, preſuming on 
their ſervility, to act entirely without caution ; 
but that it would be prudent, if poſſible, to ac- 
quire for his judgements that weight which ge- 
neral approbation ſhould add to them. In his 
deliberations, therefore, before determining him- 

ſelf, 


(*) Parl. 1493. C. . 59 .—Stair, B. 2. t. 9. 916. 31. 8 
Macdouall, B. 2. t. 9. $ 9,—DiR. of Deciſ. Forks and the 
caſes cited in it. | 
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ſelf, he would naturally hold counſel with a re- 
ſpectable number of his clan: His decrees, after 
having conſulted them, it would be indiſpenſably 
neceſſary to conform to their opinion: Sentences, 


founded in verdicts returned by the neighbours | 


and the equals of thoſe againſt whom they had 
been given, would thence derive much ſolidity: 
And reſiſtence would never be made to their ex- 


ecution, unleſs, perhaps, either their extreme op- 


preſſiveneſs exciting a general alarm, or their re- 
volting novelty ſhocking eſtabliſhed modes, ſhould 
impel inflamed ſpirits to ſudden mutiny. 


An authority, which reſts on the preſumptuous 


confidence of him who aſſumes, and on the vo- 
luntary ſubmiſſion of thoſe who appeal to it, 
cannot well attain perfect ſtability, or even poſ- 
leſs an indiſputable title to the appellation of ju- 
riſdiction, till it be either expreſsly recogniſed for 
legitimate by that ſovereign power, whoſe ſole 
act can directly beſtow a conſtitutional exiſtence 
upon it; or tacitly confirmed by age, a reverend 
quality, which, inſpiring an immediate perception 
of the great durableneſs of ancient objects, and 
exciting an impreſſion, as if, by length of time, 
they had acquired an immutability, diffuſes over 


| them a venerableneſs that cauſes them in ſome 


fort to ſeem ſacred, The juriſdiction incident 
to property would at firſt be indeterminate in ex- 
| = tent, 
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tent, as well as irregular in exerciſe ; but, be. 


ing ſuſceptible both of regularity and of preci- 
| Gon, would be defined by degrees, and come at 
laſt to be ſettled with firmneſs. During many 
centuries after the Pictiſh empire had been ſub- 
jugated by Kenneth Macalpin, even one ſupreme 
legiſlature was not univerſally acknowledged, or 
not firmly eſtabliſhed, in Scotland : The inferior 
authorities, the judicative and the executive, 
more impotent than the legiſlative, could ſcarcely 
reach all over the kingdom: The country was 
rather ſubdivided into a vaſt number of ſmall 
ſtates, not eaſily acceſſible either to the general 
declarations, or to the particular interpoſitions, of 
national equity. The only force then kept on 
foot was the undiſciplined militia, which has 
been deſcribed, but which was little acquainted 
with any officer ſuperior to its Lord, or was not 
uſed to receive orders from another; and a few 
words uttered in a grave tone by a diſtant court, 
compoſed of ordinary men diſtinguiſhed by fan- 


ADR 
qd 
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taſtic robes, and encircled with official pagean- 


try, to ſtrike a confounding amazement on be- 
holders, which, under regular polities, are able 
to terminate any controverted matter, were not 


always heard then with profound deference. A} 


perſon reſembling a magiſtrate was already found 
in every ſtate; and it is generally agreeable, as 


well 
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well as convenient, eſpecially for people whoſe 
reſidence is fixed at a diſtance from the capital 
ſeats of public juſtice, to ſue for it, if obtainable, + 
in a tribunal neither overloaded with buſineſs, 
nor far from their homes, from which a deciſion 
may be expected at little expence and in a ſhort 
time. Adminiſtration was unable, without his 
permiſſion, to execute its ordinances within his 
domains, otherwiſe than by engaging a potent 
neighbour to carry ſword and deſolation into his 
territories, and, in conſequence, by increafing 
thoſe diſorders which wiſe politicians are ever 
ſtudious to prevent. Government, therefore, 

| ſenſible of its imbecillity, was obliged, by dele- 
gating in a formal manner ſome portion of its 
judicative power to the proprietors of lands, to 
beſtow legality as well as exactneſs on 1 the Jurif- 
diction — * by them. 


STC T. i 
Origin of Tenures.—T beir Antiquity in Scotland. 
1 is ſeldom that ancient uſages can be traced 
with certainty to thoſe ultimate principles 
which firſt gave birth to them. Probable con- 
jectures however may ſometimes be formed con- 
cerning their remote cauſes. An eſtabliſhment 


ſo ſingular as the feudal, whether it be ſuppoſed 
DE to 
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Authori- 
ty annex- 
ed to pro- 
Perty 
might be 
retained 
even after 
aliena- 
tion, 


in the foregoing pages on the authority and the 
may aſſiſt in conducting us to its ſource. 


labour, adds to the importance of its poſſeſſor, 


the ſeductive charms of a brilliant acquiſition. 
The authority, therefore, incident to landed pro- 


to have had its riſe on the banks of the Neſs or 
on the ſhores of the Baltic, among the mountains 
of Scandinavia or among the hills of Scotland, 
muſt have derived its origin from ſome natural 
views in which objects were contemplated in its 
native ſoil; and perhaps the obſervations, made 


juriſdiction annexed to chieftainſhip and to lands, 


All dominion, which, without increaſing the 


Oe TEE Og CE RED RS PS We 


ſeems in its nature to be ſomewhat elaftic : That 
which is bounded, you will generally obſerve, 
inceſſantly maintaining a ſtruggle to expand itſelf: 
And an officer, conſtantly ſurrounded by re- 
tainers prompt to enforce ſubmiſſion to the deter- 
minations of his will, can hardly be expected, 
from moderation or from virtue, not to yield to 
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perty, could not always be confined to tenants, 
the only perſons who have hitherto appeared to | 
be the ſubjects of it. In proceſs of time, it 
would be extended to others, whoſe rank was 
higher, and whoſe right was perpetual. This 
eftect would be produced by alienation. A man 
who diflolves every connection which he ever 
had with a parcel of lands, except the ſorrow na- 

EEE „ 
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tural to feel at parting with an object, towards 
which, having been long accuſtomed to call it his 
own, his eyes muſt frequently return with fond- 
"neſs, ceaſes to be intereſted either in themſelves 
or in their inhabitants: A total annihilation, there- 
fore, of the influence here ſuppoſed to ariſe to 
the owner over the occupants of an eſtate, can- 
not be important to him after their relation is 
wholly looſed, eſpecially if his family moves to a 
diſtance. But to one who diſpoſes of only a part 
of his property, it can never be indifferent to 
rear in his neighbourhood a ſtrange power, in- 
dependent of himſelf, which, becoming hoſtile, 
may ſoon attack his reſerved lands. Hence in 
old times, in which money was ſcarce, but barba- 
rity abounded, and men looked with jealouſy on 
their neighbours, other transfers, than thoſe 
cauſed neceſſarily by deſcent from the dead to the 
living, could not be frequent. Nevertheleſs, par- 
| tial alienations would ſometimes be made. e 
Before the vaſt objects of purſuit, which have 
been found to exiſt in the Indies, had been laid 
open by the diſcovery of thoſe regions, and, con- 
ſpiring with curioſity and with want, had not 
only given a rapid movement to the enterpriſing 
ſpirit of induſtry, but, by increaſing the know- 
ledge, and by correcting the ideas, had effected 
a mighty revolution, which extenſive views and 
1 1 1 
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an enlarged experience ſeldom fail to produce, in 
the narrow ſentiments of men, the younger ſons 


of landed gentlemen, without any outlets eſteem- 
ed ſuitable to their birth, were wont, from a falle 


pride, to remain in loitering cantonments, quar- 
tered about the principal manſion of the family 
from which they were deſcended ; and almoſt the 


only proviſion which their parents could make 
for them conſiſted of little farms. Hence every 


conſiderable eſtate was commonly diſtributed in- 
to many ſmall parcels, moſtly occupied by perſons 
ſprung of its ancient Lord, who, rendered dear 
by nature, and united by intereſt, enjoyed among 
themſelves that ſweet ſociety which near kinſ- 


men and familiar friends find in a kindly inter- 


courſe with each other. Such as got no more than 
temporary leaſes of the portions beſtowed on 
them, determined by the ſame motives which 


operated on other tenants, would be retained in 


full ſubjection by their dependence. But people 
born, and from their early infancy educated in a 
better way, can rarely ſubmit to behold their 
children degraded, more than to be themſelves 
reduced, to a level with that lowly order; which 
dwelt then amidſt meanneſs and poverty, as 
well as naſtineſs and toil. Men of fortune would 
with to preſerve their ſons in a line more ſuitable _ 
to their extraction, than they could hold in the 

Es humble 
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humble ſtation of farmers of grounds belonging 
to others. Property would be conferred on them: 
And as thoſe who got it would be capacitated 
in their turn to acquire over their immediate de- 
pendents that proprietary influence which is its 
natural concomitant, their native ſuperior was 
obliged, on this account, to invent modes by 
which, even after diveſting himſelf, his priſtine 
| authority might ſtill be retained both over them- 
ſclves and over their partiſans. | 
Ihe affeftion, which is created by early fami- 
harity and by long habit between thoſe who are 
related by blood, ſtrengthened as well as incul- 
cated by education and by example, might bind 
together, for a conſiderable time, a whole kindred 
in perfect amity, but amidſt all its warmth is con- 
tinually weakened by diſtance; and haughtineſs of 
temper, or love of independence, not to ſay interfe- 
ring intereſts and inſolent treatment, producing 
great coldneſſes and ſometimes bitter enmities, in- 
ſtead of good- will, among near kinſmen, might at 
laſt excite them to mutiny and to rebellion. Aman, 
therefore, who, by beſtowing lands on his chil- 
dren, was going to create a power which in time 
might become inimical to his family, would not 
ſuffer the continuance of their attachment to de- 
pend entirely on a bond ſo frangible and ſo eva- 
neſcent as propinquity of blood, but would uſe 
| T | F 2-- | pre- 
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precautions more infallible to reſtrain both them 
and their deſcendants from growing formidable 
to his ſucceſſors. Intereſt, by which a faſt hold 


is obtained of ſelfiſh men, and whole operation is 


permanent, would be employed to enſure their 
fidelity, and care would be taken that their poſ- 
ſeſſions ſhould never become altogether indepen- 
dent of that chief houſe which they were deſigned 
to ſupport. Either a power of recalling his do- 
nation at pleaſure would be ſtipulated by the do- 
nor, at making it, to himſelf and to his heirs; or 
a partial and conditional, inſtead of a total and 
abfolute alienation, would be made; and terms, 
on which the donee was to hold his gift, would 
be impoſed on him at accepting of the eſtate, 

Ihe precariouſneſs of the tenure, under which 


their property was held by thoſe whoſe right was 


redeemable, would of itſelf bind its owners to 
their good behaviour. A perſon, compellable to 
ſurrender valuable lands for a trifle, would be 
circumſpe& in his conduct. | 

But natural affection is a ſtronger principle 
than an artificial partiality to a favourite created 
merely by primogeniture ; and parents, at adjuſt- 


ing their fettlements, at the ſame time that they 
bent a ſtudious attention to maintaining a due 


fubordination in the younger branches of their 


families, and to preſerving them cloſely united to 


the 
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the principal ſtock from which they had ſprung, 
Vvould not leave them continually expoſed to 
be ſtripped of their patrimonies at every caprice 
of their elder brother. Rights, not defeaſible 


at his will, would frequently be conferred on 


them, and amidſt the independence thence to ac- 
crue to them, a great ſecurity might ſtill be ob- 


tained againſt their undutiful deportment, even 
in caſes in which a power of redemption was not 
reſerved to the donor. 


Tenants, it has been ſhown, were bound to 
follow their landlord to the field, as well as to 
ſubmit to his courts; and theſe duties came from 


cuſtom to be implied in leaſe. The ſecurity, 


therefore, wanted by fathers at ſettling appanages 


on their younger ſons, would be obtained with 


eaſe by conſtituting thoſe on whom they were 


by grant- 
ing lands 
in perpe- 
tuity, un- 
der obli- 
gations ſi- 
milar to 
thoſe im- 
plied in 
leaſe. 


beſtowed a ſpecies of leſſees, or by aſſimilating 


alienations to leaſes; a reſemblance, which it is 
neither a remote thought nor a difficult operation 


to give them. Bind the poſſeſſors to pay rent for 


their lands, and the relation of landlord and te- 


| nant, together with the obligations implied in 


that relation, would directly be created between 


them and the perſon to whom they were bound 


to pay it. Intended, however, not to be reduced 
to the level of farmers, but to retain the rank of 


proprietors, it was neceſſary both that their fami- 
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lies ſhould not be removable from their farms, 


and that their rent ſhould not be liable to aug- 
mentation : And, as the length of time which a 
leaſe is to laſt is variable at pleaſure, the incon- 
veniencies apprehended from giving them lands 
would be avoided by declaring their right perpe- 


tual. Their ſucceſſors, as well as themſelves, 
would thereby remain incorporated parts of their 


native conſederacy : Their hereditary connection, 
cemented by a direct tie, would be perpetuated 
with it: And on attaching them in that ſtrong 
manner, you might look with affurance from 
both, for all the aid and all the ſubmiſſion ex- 
pected from the other aſſociates. Their enemies, 
their fears, their intereſts, their prejudices, would 
be the ſame with thoſe of the other renters of the 
eſtate: Having never been ſevered from the 
band, of which their anceſtors had been parti- 
ſans, and into which themſelves would paſs eaſily 
by ſucceſhon, they would continue united with 
thoſe who occupied that eſtate, with whom they 
would imagine themſelves both more naturally 
and more firmly connected by conſanguinity and 
by intercourſe, than with the poſſeſſors of any 
diſconnected lands ; they would allo obey, like 
other tenants, the commands of their lord both in 
war and in peace, or would perform under him, 


for the common lafety, the ſervice accuſtomed to 
be 
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be done by his other followers, and would, no 


leſs than they, be ſubject to his juriſdiction. 
The peculiar kindneſs entertained for them, 


and the ſuperior degree in which their poſterity, 
as well as themſelves, were meant to be preſer - 


ved, would both require and cauſe them to be 
diſtinguiſhed with much favour. Either military 


aid would be all the tribute demandable from 


them, or the rent, impoſed on them in money 


and in commodities, would be light: No duties, 
which had not been covenanted in expreſs terms, 


or which were not indiſputably implied in their 


bargains, could be exacted from them (o): They 


tors. Their poſſeſſions, therefore, would be both 


more beneficial and more independent than thoſe 


of common tenants; and, in conſequence, their 


rank would continue, as their birth had made it, 


and as it had orginally been deſigned to be kept, 


vaſtly higher. The whole powers implied in do- 
minion would be exerciſed by them at pleaſure 
over their lands, and they would enjoy a dignity 


proportioned to the extent and the value of theſe. 


Hence they would not only ſeem to be proprie- 
tors; the property would ſoon come, by an eaſy 


GE. , 
(9) Reg. Maj. III. 22.—Qu. At. c. 3. $4. 


_ were excluſively entitled to the natural poſſeſſion 
of their grounds: And they were not liable to 
be deprived at the arbitrary will of their benefac- 


Hencete- 
nures and 


vaſſalage. 
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tranſition, to be formally veſted in them after that 
firm manner, in which a reaſonable attention to 


the ſecurity both of the landlord and of the 


tenant required it to be conſtituted, or in which 
lands are at preſent eſtabliſhed in inferior holders, 


under claims reſerved to the original Lords ta 


whom, before theſe ſubaltern rights are granted, 
they belong abſolutely in demeſne, 

My Lord, the learned diſquiſitions, to ahh 
lawyers have deſcended concerning the preciſe 
time at which the feudal law was introduced into 
Scotland, appear to be little leſs idle than thoſe 
minute reſearches made by antiquaries after the 
particular region from which this country was 
peopled. The Romans, in their progreſs towards 
the northern parts of Britain, found armies con- 
ſtantly in their front (p) ; a fact incontrovertibly 
atteſted by the oldeſt authors, in whoſe writings 
any authentic information is preſerved concern- 
ing ancient Caledonia (): And a nation, againſt 
whoſe inroads, during the reigns of Titus, of Ha- 
drian, of Antoninus, and of Severus, ſtrong forts, 
deep foflees, high ramparts, and ſtupendous walls 
were obliged to be ſtretched by the victors from 
the German Ocean to the Iriſh Sea, muſt have 
been numerous. A doubt, therefore, cannot 
reaſonably be entertained, that men, as well as 

| ſheep, 


(2) Car, (e) Tacitus.—uctonius, 
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ſheep, goats, blackbirds, and a exiſted 
north of the Tweed in the days of Alexander the 
Great: Our legends aſcend even higher than Fer- 
gqus, the contemporary of that conqueror: And 
thoſe ſcanty remains, which form, during many 
centuries, that termed the Hisroxy or Scor- 
' LAND, and which conſiſt of little more than a na- 
ked liſt of its Kings, bear a ſtrong reſemblance to 
the imperfect traditions, which, mingled with 
fables, and corrupted by them, might be tranſ- 
| mitted, in its peculiar circumſtances, from age to 
age, concerning their memorable tranſactions. 
As its inhabitants appear to have been early con- 
gregated into ſociety, ſome ſort of laws as well as 
ſpecies of government, however disjointed, muſt 
have been eſtabliſhed among them. Neverthe- 


diess, amidſt the obſcurity in which the North con- 


tinued long to be veiled, it would be raſh to af- 
firm that fiefs either had been introduced among 
the Scots in the days of Julius Agricola, or made 
their appearance there ſooner than in other coun- | 
tries of Europe. At the ſame time, difficulties 
almoſt inſuperable are apparent in the hypotheſis 
commonly formed on their origin; and a thought- 
ful inquirer will not eaſily reconcile himſelf to 
believing, either that the feudal ſyſtem was an 
invention made deliberately by the northern na- 
tions, after they had over-run the Roman empire, 
Eo 
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for ſecuring an undiſturbed enjoyment of the 
rich provinces conquered by them in the fine 
climates of the South, or that it was voluntarily 
imported, on account either of its excellency or 
of its fitneſſes, by any people, all at once, by 
adoption from ſome other among whom they had 
met with it. A harmony of deſign, an aptitude 
of parts, a conſiſtency of principle, a length of 
view, are plainly diſcoverable in it, which could 
only be a work of time, and to which nothing 
adequate is found in the character of the Goths. 
Habit, giving both the mind and the body a na- 
tural and a conſtant tendency towards thoſe move- 
ments to which they are familiariſed, produces in 
them a ſtiffneſs, which renders our faculties and 
our limbs unpliable to others; and from the dif- 
ficulty found in comprehending and in uſing 
things, greatly diſſimilar to thoſe with which we 
have been accuſtomed, it is long before our feel - 
ings can be fully reconciled to them. New 
modes are generally diſagreeable; and even in 
the eighteenth century an alteration of any inſti- 
tution, rendered venerable by age, or familiar by 
cuſtom, enlightened as the world is at preſent, 
could ſcarcely be effected all at once in England 
or in France, two of the leaſt bigotted and moſt 
civilized nations of modern Europe. During 
the dark ages, improvement itſelf would have 

FV 
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heck the prejudices of the EY Wc that is, the 
bulk of mankind, whoſe only ſtandard, in moſt 
articles, is ancient uſage ; and they ſhould have 
reſiſted it to blood. In countries into which the 
feudal ſyſtem was not brought by conquerors, it 
was probably an invention made gradually by the 
people themſelves, rather than a reformation ac- 
compliſhed at once by their legiſlatures: And in 
the foregoing deduction, your Lordſhip may per- 
haps have marked cauſes which might lead a bar- 
barous nation by eaſy ſteps to invent it. Feudal 
grants either were originally little different from 
perpetual leaſes, or ſprang out of them. 

A landlord, who, at diſpoſing in that manner 
of a part of his eſtate, was deſirous to retain the 
purchaſer and his ſucceſſors attached to his fami- 
ly, and who on this account ſtipulated from them 
performance of duties which might effectually 
bind them both to his heirs and to himſelf, had a 

claim to the rent and to the ſervices promiſed to 
him; and this right was perpetual. A conſtant 
as well as a ſtrong intereſt was thereby reſerved 
to him even after the alienation, which in ſub- 

ſtance amounted not to more than a leaſe, or dif- 
fered little from it: And as a man, to be entitled, 
independently in himſelf, and inderivatively from 
any other, to draw rent for ground, muſt be 
owner; it was e, in order to beſtow a 
ſolidity 


it was really leſſened, was his proprietary tenant, 
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farm; and even the alienor could neither con- 


25. II. c. 40. 41. 42. III. c. 22.—Qu. At. c. 24. 25. 55. 
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ſolidity on his right, as well as to afford 3 
of his title to demand payment, that the property 
ſhould remain with him. Hence he retained, 
after having made a perpetual grant charged with 
an yearly tribute payable for ever to his family, 
no leſs than after making a temporary leaſe, the 
character of Lord of the lands (r). He was not 
apparently diveſted of them : His title ſeemed not, 
even after alienating them, to have ſuffered any 
diminution : He appeared {till to be full proprie- 
tor: And the only perſon, in whoſe favour his 
intereſt was reſtricted, or who could tell him that 
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the alienee. The perſon to whom the perpetual 
leaſe had been granted, having an indefeaſible as 
well as excluſive right to uſe the ground, be- 
ing intitled at pleaſure to poſſeſs every power ex- 
erciſeable over it, and being bound to pay for his 
poſſeſſion no more than the conſideration expreſ- 
ſed by him, was alſo owner. No other than his 
landlord could pretend to any intereſt in his 


trol him in the management of it, nor exact from 


() In ancient books he is termed ſimply Dominus, with- 
out any diſtinftion, Reg. Maj. I. c. 10. F 2. c. 12. 24. 


92. 93. 94.——Form of Baron Courts, c. 45- 49.— 
St. Rob. III. c. 36. 
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him more than thoſe duties which had been pro. 
miſed at entering into the agreement. In every 
other reſpe&, the unlimited property was veſted 
in him, the alone rightful poſſeſſor. But a leaſe 
is a title too ſlender to ſupport a perpetuity : His 
dominion, therefore, which his ſecurity required 
that he ſhould be enabled conſtantly to vouch, 
came to be conſtituted in a durable form, like to 
that in which the right of the leſſor was eſtabliſh- 
ed. Both parties were thereby rendered owners, 
or a property was veſted in each. The right of 
the donee was derived from the donor, and was 
intended never to become wholly independent 
of him; the former was ſubjected to perform ſer- 
vices, as well as bound to pay rent, to the latter; 
theſe duties were direct proofs, that his poſſeſſion 
was held under another: The intereſt veſted in 
him was thence eſtabliſned on a mixed or com- 
pounded title, conſtituting him proprietor, but 
declaring his property to be held under his Lord, 
and binding him to performance of the render 
ſtipulated out of it. Behold a feudal right to 
lands. Accordingly, in England, the ſame word, 
which ſignifies a farmer who rents ground, is ſtill 
employed to denote a perſon who holds it of ano- 
ther. Their rights, probably differed at firſt 
chiefly in duration, and came only afterwards to 
be diſtinguiſhed by the form, or firmneſs and 
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flenderneſs, of their conſtitution. Tenant is an 
appellation given in ancient ſtatutes to the one 
as well as to the other in Scotland alſo (/); but 
the term FrezHoLDER is more common in our 
Engliſh ſtyle. : 
The amplitude of the intereſt acquired Ka one 
to whom lands were ſecured in perpetuity at, a 
rent vaſtly diſproportioned to their value, render- 
ing him leſs neceſſitous, would cauſe him alſo to 
be leſs tractable, than a common farmer. The 
ſteadineſs of the allegiance of a perſon placed in 
that condition, it would be evident, could not 
ſafely be truſted entirely either to the doubtful 
recogniſance, or to the ſilent operation, of obli- 
cations which were merely implied in his right, 
or which were ſuppoſed to be tacitly undertaken 
by him. Other means, whoſe action might ſup- 
ply the want of the reſtraint impoſed by poverty 
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and by expectations, would be ſubſtituted in their l 
5 place to repreſs any inclination, which natural s 
i feelings might occaſionally excite in his mind to- 10 
| wards aſſerting a perfect independence. Every t) 
N 8 1 
1 feudal tenant, at firſt acceptance of his grant, | 
; would be made to take the feudal engagements ſt 
| = di- * 
| „ ha 
(/) Reg. Maj. III. 22.—Qu. At. c. 55.—St. Rob. III. 

C. 36.— Parl. 1424. c.g.—Parl. 1469. c. 44.— Parl. 1474. 


7 C. 71.—Parl. 1489. c. 33. —Parl. 1571. e, 5.——Parl. 5 
| | e. 3. p. 542. | 
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diſtinctly on himſelf: A like declaration: would 
be demanded from each ſubſequent owner to 
whom the fief ſucceſſively devolved: And reli- 

gion would be called, by intermingling its ſolem- 
nity, to impreſs a ſanQtity on his profeſſions: 
Forms, ingeniouſly contrived, by operating on his 
fancy, both to invigorate his ſenſe, and to enliven 
his remembrance, of his vows, would lend their 
| aſſiſtance towards enſuring performance of them: 
| Limitations would be laid on hoſtile exerciſes of 
W his property : And even forfeiture (s) would be 
= dcnounced againſt violations of his faith. Hence 
| 9 humiliating ceremonies, expreſſive of the extreme 
= facrcdneſs of the engagements contracted by him, 
of the ſtrict fidelity due from him to his Lord, 
and of the comparative inferiority of his own 
rank, were invented to ſtrike his imagination 

and his heart, and being required to be frequent- 
ly repeated, as well as performed with much pa- 
geantry, obliged him continually both to acknow- 
edge and to remember his ſubjection and his du- 
ty. Every feudatary, at receiving inveſtiture in 
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ſr 
i his fief, made on his bended knees that ſubmif- 
10 ſive declaration which came to be termed Ho- 


MAGE, and in a reverend poſture, with folded 
hands, ſwore FEALTY to him under whom his 
eſtate 


(-) Reg. Maj. 11. 63. IV, 11,—Qu. At. 19.— Form of 
Baron Courts, c. 43. 
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eſtate was held (f). Each proprietor, who aſter- 
wards acquired it either by deſcent or by pur- 
chaſe, was neceflitated, before he could be ad- 
mitted into poſſeſſion, to apply to the Lord, to 
whom, on every vacancy, the fief reverted ; and 
at obtaining a renewal of his right, to pay a com- 
poſition for the recovery of it, as well as to take 
ſpecifically on himſelf the obligations 3 in 


his tenure (4). 


A man who held his property under another, 
having been originally inferior to his Lord, would 
not ſoon become inſenſible to every impreſſion of 


the low condition in which himſelf or his family 


had been found at acquiring it. Amidſt any 
addition derived to his importance from the ac- 
quiſition, the littleneſs, in which he ſhould ftill 
appear even in his own apprehenſion to remain, 


— 
r 
YO Th 


BY ZOO SIAN ASE, I " : 
ph 2 eee 
1 8 Pos of. 8 = als \ 
Ig Sant” o 


3 8 


n 
WY - 8 
r 


EIS 


re Wea * * 0 
. 
£ L C 
NS as 3 . LOCALS 
l 8 * it 8 3 2 7 * 
5 . 5 
12 D 
Þ "LE — ts > 


returning continually to his thought, or brought | : a 


to remembrance by tradition, would conſiderably 
check the loftineſs of the ſentiments formed by 
him on his elevation; and the duties, obliged to 
be performed by him, were direct as well as per- 
petual acknowledgments of inferiority (x). The 
inſolent name, which marked the maſterful au- 


thority geren over removeable tenants, was not 
I however 


(2) Reg. Maj. II. 62.—Libri Feud. II. 5. 6. 7.—Bal 
four's PraQtics, p. 38. (2) Reg. Maj. II. 60. 
(* Reg. Maj. L. c. a5. 10 | 
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however aſſumed by a Lord to diſtinguiſh him 
above his feudatary : Another appellation, more 
gentle in itſelf, but expreſlive (till of ſuperio- 
rity, denoted their relation. A proprietary te- 
nant, at doing homage to his SUPERIOR, pro- 
feſſed himſelf his Man (y), or enliſted among 
his followers ; and at ſwearing fealty bound him- 
ſelf by oath to be faithful in his ſervice. Hence 
he pledged himſelf. to the confederacy to which 
he aſſociated, or became a ſurety for their ſafety 
to all the members of it; and acquired, perhaps 

on that account, the denomination of vaſlal (2). 
It was probably in this way that fiefs came to 
be invented. Leaſes were transformed into them, 
and the obligations implied in the latter were 
transferred to the former. The ſteps, which 
might gradually lead to the tranſition, are obvi- 
ous; and the dangers, dreaded from partial aliena- 
tions, would be eſcaped by the invention. Nei- 
ther would the territories of the Lord, who had 
alienated his lands, be leſſened in extent, nor 
would his forces be diminiſhed in number : But 
his influence, or military and Judieative power, 
| G would 


(y) Homo. Henre homage. St. Mal. c. 1. 6 t. — Reg. 
Maj. II. c. 42. 1. c. 62. Form of Baron Cours, „ 
—Balfpur's Practics, p. 38. — Rymer, iv. 537. 

(z) In Italian, VassaLLo; in French, Vanzat: Both 
diminutives from the Latin Vas. | 


Their an- 
tiquity in 
Scotland. 
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would rather be fortified by engagements ſolemn- 
ly made to ſupport it ; ſubordination alſo would 


be introduced among his troops; and inferior 


ofticers, attached to his family by conſanguinity, 
would be provided to aſſiſt him in conducung his 
followers to battle. | 

Into Italy, and the other countries of Europe 
which border on the Mediterranean and the Adri- 
atic, the feudal ſyſtem was certainly brought by 
thoſe ſavages, who, iſſuing in herds fromthe North, 
overthrew the Empire of Rome, and, expelling 
its vanquiſhed citizens from the lands which had 


belonged to them, continued ſtill, in their new 
ſettlements, to be governed by their own cu- 


ſtoms ; the only uſages with which they were ac- 
quainted, or to which they would ſubmit. But 
its introduQion is not aſcribed in Scotland, either 
by hiſtory or even by tradition, to conqueſt ; and 
reaſon hardly allows us to ſuppoſe, that, in every 


inſtance, it was conſtantly derived progreſſivel) 


by communication from one people to another, 


Among us, its origin muſt be ſought in cauſes 


different both from force and from adoption; 


and in their primitive condition your Lordſhip 
will diſcover feeds which might naturally give 


birth to it among the early inhabitants of this 


country. No doubt, amidſt the great variety to 
which human conceptions, and of courſe human 
affairs, 
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affairs, are incident, a diverſity almoſt impercep- 
tible in thoſe minute circumſtances which ſtrike 
the firſt impulſe on thought, giving them a parti- 
cular direction, may produce inſtitutions widely 
different in nations found in ſtates apparently 
ſimilar; and a man, acquainted with the ſlender 
evidence on which his conjectures muſt here be 
built, will not aſſert dogmatically, that fiefs did 
not originally ſpring without tranſplantation in 
climates extremely diſtant, perhaps entirely diſ- 
conneQed, from each other. They muſt un- 
queſtionably have been eſtabliſhed in ſome region 
before making their appearance in any other: 
But light 1s wanting to guide us with certainty to 
that region ; and we find vaſlalage already rooted 
in ſeveral ſoils, among others in Scotland, as 
early as any records concerning them aſcend. 
The feudal plan, it has been ſhown, in all proba- 
bility derived its firſt lineaments from the feeble. 
neſs of government and the barbariſm of its ſub- 
jets: And the ancient Scots were aſſuredly in 
a ſtate ſufficiently rude for neceſſity to generate 
it among them by degrees. Few people can well 

be imagined either leſs diſpoſed, or leſs capable, 
than they, to reliſh or to adopt from others a great 
and ſhocking innovation. Not only is the term 
FiEF found, but the feudal principles can be 
diſtinctly traced, in the oldeſt documents extant 
8 2 e con- 
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concerning the Scotch conſtitution. Thoſe ve- 
nerable ſtatutes, which, by a perpetual tradition, 
the chief proof aftorded us of either the age, the 
author, or the authenticity of any ancient book, 
have generally been aſcribed to Malcom II. 
who reigned in Scotland before the acceſſion of 
William the Conqueror of England, are full of 
them: And the ſyſtem itſelf is profeſſedly treated 
in an inſtitute of the Scotch laws, which bears 
in its preface to have been compiled by order 
of David I.(a). Malcom's laws prove, that the 
king had his men (6b) before making the donation 
recorded in them. Among the ordinances of 
Kenneth III. one is found concerning the ward- 
ſhip of heirs, and their diſability to demand in- 
veſtiture in their eſtates before attaining the age 
of twenty-one (c). A charter, by which Alexan- 
der II. reinveſts Allan of Lam, and Margaret of 
Lani, in the lands of Lani, to be held by them. 
ſelves and by their heirs, under an obligation of 
performing the ſervice wont to be rendered for 
them to the crown, creates a high probability, 


that tenures had been introduced among us ear " 
in the tenth century. In the archives of Buchanan A 
nn th 

| | 5 ta 

(a) David's reign began in 1124.—Statutes of William ſu 


the Lion. — Ancient charters, &c. (4b) Homines, Vaſſals. 
(c) Balfour's PraQtics, p. 682.—Boet. 1. 11. p. 240—Bu- 
chanan, I. 6. c. 39. | | 
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= of Lani, is Nill preſerved a little ſilver ſword, 
about two inches and a half in length, the ſym- | 
bol, which Alexander there aſſerts had been given, 
| at the original granting of thoſe lands to their 
anceſtor Gilleſpic Moir, by his predeceſſor, that 
profligate debauchee, Culen, whoſe enormities, 
marked in hiſtory, are hardly credible, but whoſe 
exiſtence is fully authenticated by that curious 
relicx. Trials by jury, a feudal inſtitution, are 
mentioned in the laws of Kenneth II. (d). 

In Scotland, no leſs than in other countries, 
the improvements made on tenures muſt have 
been gradual. In all likelihood, before arriving 
at that extreme rigour which is ſometimes termed 
their entire purity, they went through the whole 
progreſs naturally required in advancing them to 
perfection; and thoſe whoſe eſtates were exten- 
Wy ive, in appanages beſtowed on their children, or 
nn ſales made to others, had vaſſals, who held 
of them in terms ſtrictly feudal, long before all 
the lands in the kingdom had come to be holden 
of the crown. It is not eaſy, on any other ſup- 
poſition, to account either for the reſtraint or for 
the forfeiture impoſed on the alienation of mili- 
W tary fiefs without conſent of their ſuperior, His 
a ſubjects being ſuppoſed to be all equally well 
| 83 af- | 

(% Balfour's PraQtics, p. 680. nir, L. 1. d. 8. 9 2. 
3. 4.— Fordun, l. e. 9. | 
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affected to the King, it muſt have been a matter 
perfectly indifferent to the Sovereign, whether 
one perſon or another perſon held an eſtate un- 
der any of the royal vaſſals; and rich Lords, 
without very cogent motives, would not volun. 
tarily ſubject either their property or their power 
to his caprice: But a private man, to whom 
grounds belong, who lives in them, and whoſe 
ſafety, as well as importance, depends greatly on 
his neighbours, 1s deeply intereſted in the cha- 
rater and the affection of thoſe who are introdu- 
ced on his lands: And after a full conſideration, 
the ſtory recorded in the laws of Malcom will 
not perhaps appear entirely deſtitute of probabi- 
lity. That Prince having delivered his territories 
from the deſolating rapacity of Grim, and from 
the dreaded incurſions of the Danes, had acqui- 
red, in conſequence of the ſplendid ſucceſs gained 
by him in war, a mighty authority in his coun- 
try: Having again conſolidated all Scotland un- 


der one head, he would naturally be deſirous, in 


order to ſtrengthen the attachment borne to him 
by his ſubjects, and to unite his people more 
firmly among themſelves, to introduce an unifor- 


mity into the conſtitution: And it is not at al 


impoſſible, that amidſt the exceſſive fondneſs com. 
monly diſcovered, eſpecially in the caſe of reſto- 
rations, to new Kings during the firſt moments 
BE alter 
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after their acceſſion, he might prevail with his 
nobles, after the feudal mode had already diffu- 
ſed itſelf pretty extenſively over his dominions (e), 
to make ſome alteration in their forms; that 


| thoſe, who hitherto had not held their property 


under any ſuperior, ſubmitted to hold it in future 
of the crown ; that on their own death, they a- 
greed to put both their fiefs, and their heirs, du- 


ring their nonage, under the guardianſhip of their 


Sovereign ; that, for enabling him to ſupport his 
houſehold in a ſtyle ſuitable to the ideas vulgarly 
entertained about the dignity of royalty, they 
ſubjected their ſucceſſors to a fine termed RELIET, 
payable at obtaining admittance into their inheri- 


tance; that he diſtributed ſome of the demeſnes, 


belonging to himſelf, in rewards among his men; 


that, in order to carry their plan into full exe- 


cution, and to give it perfect ſtability, they 
made a formal ſurrender of their lands into the 


hands of the King, in favour of themſelves, on 


condition that each eſtate ſhould be directly re- 
ſtored to its owner ; and that the agreement was 
honourably fulfilled by new grants, beſtowed, 
conformably to the views of both parties, indiſ- 


criminately on every one of them : All which 


ſuch as read with accuracy will fiicover 3 in that 
famous ſtatute. 

G 4 5ECT, 
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Nobility conferred on Lands. 


progreſs from great barbarity, through 
defenſive leagues and military aſſociations, to feu- 
dal tenures, is very natural; and that native au- 
thority, which your Lordſhip has now beheld a- 
rifing out of landed property, however different 
from thoſe honours about which we are inqui- 
ring, led directly to the production of them. In 
Scotland, people of fortune, neither invited into 
town by the elegance of its entertainments, nor 
allured to Court by the proſpect of intereſt, were 
wont moſtly to reſide at a diſtance from both, re. 
tired, on their own demeſnes (). There the 
only equals, by whom their habitations were ever 
approached, were thoſe rare individuals placed in 
like fortunate circumſtances with themſelves; and 
their lands formed the obje&s towards which, 
in the compariſons made by envy and by pride 
between thoſe who pretended to an equality, their 
imaginations were principally directed. It was 
their 


M* Lord, under a feeble government, the 


(/} Buchanan, 1. r0. c. 41. 
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their eſtate, which both exalted them above le 
inferiors, and raiſed them to a level with their 
equals. Each proprietor, therefore, would en- 
deavour to procure to his property ſomething, 
which, both in his own conception, and in the 
opinion of others, ſnould elevate it above that of 
his neighbours. A better huſbandry and a finer 
culture, thoſe vulgar means that lead to ſuch di- 


ſtinctions only as, depending on plain induſtry, 


are placed equally within the reach of every man, 
little prized in a country which was inhabited 
by a pcople exceedingly averſe to labour, would 
be abandoned to thoſe ſober, but deſpiſed, ſpirits, 


whom a juſt taſte of life, an accurate eſtimation 


of things, or a happy temperature of mind, pre- 
vented from being feduced by the falſe luſtre of 


deceitful appearances. Roads, more artificial and 
leſs obvious, by which near approaches are made 


to thoſe who had once been ſuperiors, by which 
others who had originally been equals are left at 
a diſtance, by which vanity is more gratified on. 
ſucceſs, and which few even aſpire to attempt, 
deriving a dazzling brilliancy from the heights 
and the difficulties neceflary to be ſurmounted 


before their extremity can be reached, would 
de more admired and more choſen on that ac- 


count. 
Among t the Scots, as a man“ 8 importance, and 
even 
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even his ſafety or his quiet, depended greatly on 
the multitude and the affection of his followers, in- 
genious artifices would be contrived to ſtrengthen 
their attachment and to augment their number, 
Not only an entire ſolidity, but large additions, 


would be endeavoured to be acquired to that or- 


dinary authority which is naturally conſequent on 
proprietary influence; and a higher dominion, 
by which his ſubjects might be retained in their 
duty, would be ſought over them. Hence vari. 
ous juriſdictions, riſing in gradation above one 


another, would be invented, and every proprietor 


would obtain all the amplitude which he could. to 


his own power. 
Thoſe juriſdictions, differinginthe rights implied 


in each rank of them, it was convenient, if not 
neceſſary, both to diſtinguiſh by proper names, 
according to their ſeveral prerogatives, and to 


annex to the lands in whoſe owners they were 
meant to be veſted ; purpoſes that could not be 
accompliſhed in cither an eaſier or a ſurer way 
than by conferring the denomination, invented 


for each ſpecies, on the eſtate which was propo- 


poſed to carry to its owner a correſpondent juriſ- 
diction, or, in other words, by erecting the lands 
into it. The lands and the juriſdictions, being 
thereby incorporated, would conſtantly accom- 
pany each other: A clear idea of a determinate 

au- 
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authority would directly be excited in every 
perſon who heard of the appellation which had 
been affixed to any fief: And a hint was thence 
ſuggeſted, that eſtates were ſuſceptible of being 
exalted by diſtinctions above one another, or that 
titles might be conferred on them. The ampler 


the juriſdiction which was beſtowed on any lands, 


the conſequence of the perſon to whom they be- 
langed would be the greater among thoſe ſubject 


to it; and the higher the denomination ta which 


they were raiſed, their owner, whoſe dignity re- 


ciprocated to his eſtate, would be proportionably . 


elevated in rank. But there is a height above 
which proprietary juriſdiction ought not to aſcend; 
and as, at this lofty degree, it might degenerate 


into a tyranny, dangerous to the ſtate, as well as 


inſupportable by thoſe expoſed to its ſeverity, a 
difficulty would ſoon be found in attaining to it, 
and at laſt it would rarely be granted. An emi- 
nence, however, it would ſtill be perceived, might 
be gained from a diſtinction not wholly diſſimi- 


lar, which ſhould be more harmleſs, and which | it 


is not a remote tranſition to make. 

An eſtate larger than another being in itſelf a 
grander, as well as in moſt caſes a more valuable, 
object, fills imagination more, and beſtowing on 
its owner greater riches and of courſe, ampler 


"buy: both of real beneficence and of external 
en 


Territo - 
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ſplendor, ſeems naturally entitled to be raiſed to 

higher dignity, than a ſmaller, which, in itſelf 

F implying an inferiority, and commanding leſs at- 
tention to him, it would be thought, ought not 

to retain a denomination equally high. The dig- 
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i nity of lands would be diſtinguiſhed from the 
'Y power annexed to them: The former would be 
{ Increaſed without extending or even regarding 
\ the latter: Different degrees of it would be mark- 


ed by names peculiar to each; and a ſuperior 
title would be given to the grander object, or to 
ö any eſtate propoſed to be placed in a ſuperior or- 
der. Its Lord would thereby be elevated above all 
whoſe fiefs were not promoted to a like honour. 
Each ſtep which property was advanced would 


i | fatter the vanity of its proprietor, who found his 
1 | family, by a ſimple contrivance, exalted above 
E others that had formerly been equal, and which, 


perhaps in other reſpects, continued ſtill on a le- 


| vel with it. This mode would often be taken in 

0 _ caſes in which eſtates, co-ordinate in juriſdiction, 

1 | differed in magnitude: And in thoſe in which 
4 both had already arrived at the higheſt point be- 

i yond which ſound policy or conſtant uſage ſuf- 

| tered not proprietary authority to be ſtretched, 

i another method could ſcarcely be employed to 

i _ gratify their rivalſhip. 

| My Lord, profound theories, which pretend to 
| trace | 
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; trace 2 priori matters of fat, or of real exiſtence 
in human affairs, from the mechanical effects 
which objects are ſuppoſed to be naturally fitted 


co produce on the imagination, founded in ſuch 


nice views of things as can only be formed by 
abſtruſe metaphyſicians after deep ſtudy, may be 
grateful to a few refined ſpirits, who can enter 
with eaſe into abſtract ſpeculations, and who can 
reliſh their ſublimity; but are alſo extremely apt 
to lead into egregious errors, nay, into deſpicable 
puerilities, unleſs good ſenſe and great accuracy 
inceſſantly reſtrain them in their progreſs; and 
David Hume is perhaps the only Scotchman who 
has ever attempted that philoſophical method with 
any ſucceſs (g): Yet, even his ingenious diſqui- 
ſitions, rendered, by their ſubtility, incomprehen- 
ſible and painful to coarſe and vulgar under- 
ſtandings, have been triumphantly made a vain 
| ſport to the preſumptuous and the ignorant. 
Concluſions built on thoſe common principles, by 
which mankind are experienced to be actually 
influenced in their conduct, and whoſe ſolidity is 
continually proved by appeals made to real life, 
bid much fairer to be juſt. A man, therefore, 
who would arrive at truth in any complex que- 
ſtion of ancient juriſprudence, inſtead of directing 
his attention to any viſionary ſtate aſſigned to his 
( (2) Treatiſe of Human Nature, V. 3. b. 3-Pp-2.{. 3. 10. 
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ſpecies by his own fancy, ought, amidſt the ex. 
tenſive views taken by him, to keep his eye ſtea- 
dily fixed on the particular nation about whoſe 
antiquities he is inquiring, and, at every inſtant, 
to refle& with ſobriety on the way in which, ac- 


cording to the uſual practice of common ſenſe, a 


people placed in their circumſtances would think 
and act, in conſequence of the immediate neceſſities 


under which they laboured, and of the paſſions di- 
rectly inſpired by the objects with which they were 


ſurrounded. In this way, concluſions, conſonant 
to reaſon, can alone be diſcovered. Poſſibly the 


account which I have given, different as it is from 
that commonly delivered concerning the origin of 


fiefs and of honours in Scotland, may nevertheleſs 
be found, on an acute examination, to be agree- 
able to thoſe natural ſentiments, which, it muſt be 
owned, poſſeſs a mighty, however imperceptible, 


influence in leading men to all their eſtabliſh- 


ments: But a ſyſtem, contradictory to fact, muſt 
alſo be deſtitute of a foundation 1n truth, and, 
of conſequence, can never be valuable. Hence, in 
making my deduction, I have not ventured either 
to lanch into, or to proceed on, any general pro- 
ſpeQs of thoſe which, in the faſhionable language 

of late years, have ſometimes been termed the 
early periods of ſociety, but, during my progreſs, 


have kept mac: in ſight the e condi- 
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tion in which the ancient Scots were really found; 
and my theory is, perhaps, in that way, the only 
way in which I could expect it to be, confirm- 

able by facts, and provable from record. | 
Pinnan, one of thoſe doubtful perſonages whoſe 


| obſcure names are preſerved in the traditionary 


| liſt of the Scotch Kings, is reported to have 
_ reigned over us a hundred years before the death 
of Auguſtus : And the tribes and their captains | 
are mentioned in the laws aſcribed to him (). 
The oldeſt fiefs in Scotland, and, indeed, all 
over Europe, it is univerſally agreed, were mili- 
tary fees. Martial tenures were long termed, 
as well as alone eſteemed, proper or right te- 
nures: All others were deemed improper and 
degenerate. Lands, not proved to be holden on 
different terms, were preſumed to be held in that 
manner. Military ſervice conſtituted the ordi- 
nary duty which vaſſals were bound to render to 
their lords: SERVICES USED AND WONT, is the 
technical expreſſion employed in formal deeds to 
ſignify thoſe performed in war (i): And the 
command in arms, held by proprietors of eſtates 
; 1 9 
(>) Balfour's Practics, p. 678.—Boet. I. 1. p- 4. 6. 7. 
(i) Sir George Mackenzie's Inſtitutions, B. 2. t. 3 
B. 2. t. 3. $ 5. 6. 31.— Macdouall, B. 2. t. 3. $3.9. 51.— 
Erfkine B. 2. t. 4. 92.—Craig, L. 1. d. 10. 27: L. 2. 
d. 17. $ 33.—See Reg. Maj. I. c. 25. C5. 9. 10. 


over thoſe belonging to their clans, is intimated 
in the common appellations, which were long 
borne, and perhaps are ſtill retained, by ſome 
families. Among the commiſſioners nominated 
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for levying a ſupply granted to the crown in 


1 1690, your Lordſhip will find the Captain of 


Carrick, the Captain of Craigneiſh, and the Cap- 
tain of Dunoon; deſcriptions given of them 
even in an act of parliament (4). Captain oi 
Clanranald is the addition employed for diſtin- 
guiſhing Ranald Macdonald in a Britiſh ſtatute 
attainting him of high treaſon (/). A 

On the death of a vaſſal, or of any perſon be- 
longing to a clan, his Lord or chief was entitled, 


dy an ancient cuſtom, to obtain from the heir an 
acknowledgement for the protection to be afford. 


ed his family ; the beſt horſe, the beſt ox, the 
beſt cow, in ſhort, the beſt beaſt, which pertained 


to the deceaſed. That conſideration, probably 


from the rapacity which thoſe who laid claim toit 
ſometimes employed to ſeize their boon, acquired 
the name of Caupe (m); and giving occaſion to 
much extortion and even oppreſſion, was only pro- 
ſcribed by degrees, firſt in the reign of James IV. 


by particular ſtatutes, out of ** then out 


of 


(4) Parl. 1690. * 6 Parl, 168g. e. 32.—Pall 


1704. c. 4.—Parl. 1587. c. 94. 95. 
(/) imo George I. c. 12. (in) From capis. 
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of Carrick, and at laſt i in that of James VI, by a 4 


general law out of all Scotland (2). 

A juriſdiction, as well as an influence, was, 
and ſtill is, annexed to property: The former, 
as well as the latter, being velted in the owner, 
extended to all who lived in his grounds: And 
proprietary authority reaches to lands reſerved 
in ſuperiority only, no leſs than to thoſe poſſeſſed 
in full property. It was raiſed, alſo, to different 
heights, as well as diſtinguiſhed by different 


names; Baronies, Regalities, Juſticiaries ; into 


which lands, intended to convey the power re- 
ſpectively imported in cach denomination, were | 
elevated (o). | | 

In ancient times, juriſdiction was ; adminiſtered 


by judges, who were aſſiſted and controlled by 


inqueſts, conſiſting, in inferior patrimonial courts, 
of boors dwelling in the eſtate, and, in ſuperior or 
general courts, of Jurors taken from the vici- 
uage . N 
| | | The 
620 Reg. Maj. II. c. 30. 6 2.—Parl. 1489. e. 35. $6:> 


Parl. 1617. c. 21. 


() Stair, B. 2. t. 3. 662. 63. — Macdouall, B. 2. t. z. 
4 83. 89. 90. 95. 96. 97. 100. B. 4. t. 14. 5 1. — Eritkine, * 
Dt 19 $46 La $25. 26, 27. — Reg Maj: II. c. 63. . 
8. 9. 10. T1. 

() Craig, I.. 1. d. 10. 93. L. 2. d.. 124 1. 7 


d. 17. 528. L. 3. d. 7, 5 2-7: 14. Ke. Stair, B. 2. t 


93. —Macdouall, B. 4. t. 33. g 2. — Hence thoſe terme 
BookLaw courts. - Reg. Maj. IV. c. 39. 58. 
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The portions, too, beſtowed on younger chil. 


dren, often conſiſted of ſmall pieces of ground 


termed WapsztTs, to which rights, redeemable 
at pleaſure, were conferred on them. Like grants 
were made to favourites. . 

Not juriſdictions only; honours alſo, were in. 


corporated with lands: And thoſe, annexed to 


fiefs, often differed widely in degree. In Scot- 
land, my Lord, it was common, for the conve- 
nience of the landholders, to unite into one tene- 


ment eſtates, which conſiſted of things legally 
ſuſceptible of union, that either were different in 


kind, ſuch as lands, tithes, patronages, fiſheries, 


| mills, and the like, or were not contiguous, 
Names, eſteemed honourable, were conferred on 
others more favoured than the former. A dig- 


nity, termed a Thanedom, ſeems to have been 


extremely ancient in the North; and Cawdor, 


ot which Macbeth became Thane, ſtill retains in 


the charters of its proprietor the generic appella- 


tion poſſeſſed by it in the remote reign of Dun- 


can (2). But that which came to be moſt com- 


monly granted, is denominated a Barony ; a pre- 
eminence, which, beſides the advantages implied 
in union, brought to its owner a high criminal as 
well as civil juriſdiction. Lordſhips, Earldoms, 


Marquiſates, Dukedoms, are ſuperior denomina- 


tions, 


(2) Macbeth, act 1. fo. 4.— Buchanan, LS: c. 52. 
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tions, which riſe in en above one another; "= 
and lands, intended'to be peculiarly exalted, , Were 
raiſed to them (). 


„„ v. 


In Scotland 7 ine W were not Proprie- 
OT e 


HE. eredding of lands into regalities, or even 
into Juſtictarics, the higheſt territorial ju- 
riſdictions common in the ancient practice of 
Scotland, united not the perſons inveſted with 
them to any peculiar order, and did not imply 
nobility: They might be beſtowed on ignoble, 
ſuch as naked freeholds, no leſs than on noble 
fiefs; and had not a particular title annexed 
even by courteſy to each of them; but denoted 
magiſtracy, and conferred authority only (5). 
The erections, alone productive of that effect, 
were Earldoms, Marquifates, Dukedoms, : and 
Landis: pp 


1 The 
, (#) Craig, L 2. d. 7. 6 19.18, —Stair, B. 2. t 3. 5 44. 
45. 62.—Macdouall, B. 2. t. 3. $ 88. 89. 95.—Erſkine, 
. . . 3-646 46. | See alſo B. 1. t. 4. F 25. 26. &c. B. 2. 
. 6. C8. Ke. | CE 5 
(70 Wesen, B. . $199. B. 4. t. 46 
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The intention of advancing lands to honours 
ſuperior to Baronies, or of erecting them into 
Lordſhips, Earldoms, Marquiſates, and Duke- 
doms, was not to beſtow on their owners any 


peculiar, or high and extraordinary, juriſdiction. 


It is indeed afferted by ſome writers (?), that 
Earls, it not other Peers, at their original inſtitu- 
tion, were officers ſet over provinces, termed 


Counties or Shires, which were ſubjected to their 


authority; and that ſheriffs were deputies, who 
came, in proceſs of time, to be employed to per- 
form the duties of the office in place of the prin- 
cipals to whom they were ſubſtituted; an obſer- 
vation applicable, perhaps, to England : But we 
ſeem not to have any ſolid ground, either from 


ſtatute, from hiſtory, or from record, to ſuppoſe 


that it ever applied to Scotland. Earldoms are 
objects entirely different from counties : = The 
terms do not reciprocate. 
Many counties which ſti} ſabſiſt ; ” the ſhires oa 
Air, of Bamff, of Clackmannan, of Edinburgh, 
of Inverneſs, of Kinroſs, of Kirkcudbridght, of 
Nairn, of Renfrew; appear never to have had 
Earls who were connected with them, or who 
took titles from them. I might add Aberdeen, 
Bute, Cromarty, Dumfries, Elgin, Forfar, Had- 

dington, 


(7) Eſſays concerning I Pritiſh Antiquities wor” Hoxous, 
DicxiTy. | | 
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dington, Kincardine, Lanark, Linlithgow, Lo- 
thian, Perth, Roxburgh, Selkirk, Stirling, and 


Tweeddale, from which ſtyles were indeed taken, 


but only in times extremely modern, and long 


alter theſe diſtricts had been eſtabliſhed into di- 
ſtinct ſhires, each ſubject to its proper ſheriff: 
The honours, too, conferred on the noblemen 
who bore them, were merely perſonal ; and their 
titles ſeem not all to have been derived from 
counties, but were ſometimes brought from 
boroughs or other places lying in them. 

The Earldoms of Angus, of Argyle, of Caith- 
neſs, of Fife, of Lennox, of Murray, of Orkney, 


of Roſs, of Sutherland, of Wigton, included not 


the whole lands contained in the counties which 
= carry their names. I believe that no earldoms, 
or hardly any, did. Large eſtates, locally fitu- 
= ated in theſe ſhires, were not even held in vaſſal- 


age of the noblemen who got titles from them. 


Many Earldoms formed no more than ſmall 


parts of counties ; and were compoſed of various 


parcels of lands, diſperſed in different ſhires, and 
at great diſtances from each other. Thoſe of 
Caithneſs, of Sutherland, and of Roſs, conti- 
nued long to be parts of the ſhire, and ſubje& to 
the ſheriff, of Inverneſs (u). The former ſeems 

EE. 
() Parl. 1503.c 9 185 855 parl. 1503. c. 108. 128.— Parl. 


509. c. 137. Pal. 1587. c. 46. 82.— Reg. Maj. I. e. 16. 20. 
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not to have been diſſevered from Inverneſsſhire 
till after the year 1617: A magiſtrate indeed, to 
fit at Dornock or at Wick, had been authorized, 
in the days of James IV. to exerciſe that juriſdic- 
tion over the dioceſe of its Biſhop (x). It was 


only in 1633, or atſooneſt in 1601, that Suther. 


land was erected into a county (y): And Roſs, 


after a ſheriff had been ordered by parliament, 
in 1503, to be appointed over that diſtrict, was 


not finally eſtabliſhed into a ſhire by itſelf before 

the year 1661, or rather 1649 (2). The Earl- 

dom of Marre (a), and the Earldom of Bu- 
| chan 


(x) Charter of the Earldom of Caithneſs, 75th December 
1476, printed in the caſe of the Earl of Caithneſs. Precept 
dated in 1524, and charter dated in 1589, printed among the 
papers exhibited to the Court of Seſſion in 1772, io a cauſe, + 
Henderſon of Stemſter v. Sinclair of Ulbſter and Sinclair of 
Southdun.— Parl. 1617. c. 16.— Parl. 1641.c. 18. (ande. 264. 
not printed).— Parl. 1644. c. 9. 25.— Parl. 1503. c. 97. 

(y) 32 act (not printed) of Parl. 1633.— Parl. 164 1. c. 19. 
— Charters. of the Earldom of Sutherland, dated in 1455, in 


” 527, in 1546, and in 1580, publiſhed in an Appendix to the 


Caſe ofthe Counteſsof Sutherland. Charter dated 2gth April 
1601, cited in Appendix to the Caſe of Sir Robert Gordon. 
(z) Parl. 1503. c. 95. Parl. 4617. c. 16. Parl. 15th 


March 1649 (not printed). Parl. 1661. 2 HTO bn 
printed) of Parl. 1661. 


(a) Charter of the Earldom of Marre, dated in 1561, 
printed in Appendix XXIII. to Brief of Sir Robert Gor- 
don — Reg. Maj. I. c. 20. 
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chan (b), very ancient dignities, ſtill lie in Aber- | 


deenſhire, and ſeem always to have lain in it, 


Athole and Menteith are both ſituated in the coun- 
ty of Perth. Carrick lies in Ayrſhire, 
Tt is not pretended that, in Scotland, Lords, 
Viſcounts, Marquifſes, or Dukes, ever were ma- 
giſtrates appointed over territories aſſigned to 
them. This idea is confined to Earls: Yet the 
juriſdiction belonging to the firſt four orders is 
in every reſpe& co-ordinate to that enjoyed by 
the laſt; a proof, that among us the notion has 
probably originated in a grammatical conceit, 
derived from the etymological analogy remarked 
between the Latin words (c), commonly em- 
ployed in tranſlation for Earldom and for ſhire, 
which ſeem to imply that the latter bad been ſub- 
ſtituted in place of the former. 
Sheriffs appear not to have ever been named 
by Earls; but were nominated, either mediately 
or immediately, by the King. Even thoſe who 


held the office by inheritance in property, derived 


their right originally from the crown; and the 
_ deputies, appointed by the nobility to exerciſe 
their juriſdiction over their fiefs, were not di- 
ſtinguiſhed by any appellation diſfererent from 

. H4 , nn 


(4) Charters of the Earldom of Duchaa, dated in 1477. 
printed in Appen. Brief, 20. | 
() Comitatus and Vicecomitatus. 
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Baill (d) that commonly given to their fubſti 
tutes by other proprietors of lands. 
. | The term VicecomrTaTUs, which in both 
bi nations is uſed for ſhire, and in conſequence 
the exiſtence of thoſe diſtricts termed Counties, 
or the diviſion of the kingdom into them, appear 
to be as old as any authentic records or genuine 
hiſtory concerning the conſtitution of Scotland, 
or as ComtTaTus themſelves (e): And it is 
both vain to puſh inquiries, and preſumptuous to 
carry dogmatiſm, into regions or into periods, 
involved in darkneſs, in which certainty and 


[| | truth cannot be reached. In the moſt ancient 
1 monuments, in which the orders of the ſtate are 
91 enumerated, ſheriffs are numbered among the 
„ ordinary officers of juſtice; the Juſticiary, the 
„ Coroner, the Provoſts, and the Baillis of bo- 
= roughs (f): A light, in which thoſe properly un- 
A deerſtood by the Latin Comites ſeem not to be 
1 viewed. Earls are there eee no more 
. than 


(4) Parl. 158 1. c. 28. (e) Balfour's Practics, p. 677. : 
679.—Stat. Reuth.—Stat. Kenneth IT.—Stat. Malc. II. e. 
7. 8. Kc. — Reg. Maj. I. c. 9. 5 6. IV. c. 25. 2). 28.— Qu. 
At. c. 13. c. 52. f 1. c. 55. 53. c. 71. Leg. Burg. c. 55. 
134.—8tat. Wil. c. 36.—Stat. Alex. II. c. 2. 8. | 

(J) Stat. Male. II. c. 7. 8. 15, 16,—Qu. At. c. 40 49 
1 &c. 101.— Stat. Wil. C. 2. | 
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than proprietors of nth, and are : claſſed vith 


Barons (g). | 
Neither an Earl, nor-any nes owner ol fiefs 


ennobled in this country, did thereby acquire or 
ever poſſeſs power over any lands, except thoſe 
which belonged to himſelf either in property or 


in ſuperiority ; and it is certain, that they enjoy- 


ed not, in conſequence of any honour reckoned 
ſuperior, an ampler juriſdiction than that im- 
plied in a barony: A circumſtance which ſeems 
perfectly deciſive. A Dukedom conferred not 
a higher juriſdiction than a Marquiſate, an Earl- 
dom, or a Lordſhip: A Marquiſate did. not im- 
ply a higher juriſdiction than an Earldom or a 

| Lordſhip; A Lordſhip was not inferior in this 
reſpect to an Farldom: And the power implied 
indiſcriminately in every one of them was nei- 
ther more nor leſs extenſive than that 5 
authority implied in a — barony (0). 
| a 


. (2) Stat. Malc. II. c. 10.— Reg. Maj. I. c. 4. 6 1. 
(4) © The erection of lands into a Dukedom, Marquiſate, 
© or Earldom, did not extend the juriſdiction and privileges 
beyond thoſe of a barony.“ Macdouall, B. 2. t. 3. $ 95. 
No other feudal privileges, higher than thoſe of Barony, 
© are included in the erection of lands into an Earldom or a 
Lordſhip, &c. ; for theſe laſt are only titles of greater dig- 
* nity conferred upon a Barony ; ; but all have preciſely the 
 *ſame feudal effects. — The erection of lands into an 


| _ Earldom - 
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books which explain the juriſdiction annexed to 


property, the term Baron is generally uſed for 
brevity, in an extenſive ſignification, to com- 


prehend Lords, Earls, and all whoſe eſtates are 
erected into ſuperior dignities (i). Higher as 
well as different juriſdictions, rights of juſticiary, 


rights of regality, rights of bailliwick, are well 


known; but, in caſes in which they were intend- 


ed to be beſtowed, the particular ſpecies meant 
to be conferred was expreſsly granted, or the 
lands were incorporated into the denomination 


correſpondent to it. 
An Earl poſſeſſed not even the power of ſhrie. 


valty within his Earldom. In ancient times, an 
appeal lay from the judgement of the proprietor to 

| „5 
s Earldom or Lordſhip imports no higher juriſdiction than 


© Barony;* Erſkine, B. 2. t. 3. $ 46.—B. 1. t. 4. H 10. 
A treatiſe of crimes, ſubjoined to Regiam Majeſtatem, in 


which the criminal judges and their reſpective juriſdictions 


are enumerated, mentions © Earls, Lords, and Barons, with- 
in their own baronies and territories.” Title 8. f. 7. 
Lord Stair, after obſerving that lands were ſometimes 
erected into Lordſhips, Earldoms, &c. adds, © All which. 
© are but more noble titles of a Barony, having the like feu- | 
< dal effects. B. 2. t. 3. 545. | 
See Forbes's Deciſions, gth July 1713, Duke of Mon- 
troſe v. Macaulay of Ardincaple.— Stat. Malc. II. c. 10. 14. 
s 3. 4-5-—Reg. Maj. I. c. 1. 94 III. c. 1. $7.—IV.c.1. 
(0) See © The form and manner of Baron Courts.” 
Macdouall, B. 4˙ t. 16. | | 
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the court of ha ſheriff; from the Comes, there- 
fore, to the Vice Canes, that magiſtrate who is 
affirmed to have been his deputy (4). During 
the ignorant ages, blind chance and bodily 
ſtrength, not right reaſon and plain juſtice, were 
often employed by the law to pronounce on pro- 
perty and on guilt ; yet a Baron was not permit- 
ted to hold a court for trial either by ordeal or by 
battle, unleſs the ſheriff, or officers appointed by 
him, attended to ſee that matters were conducted 
with fairneſs : A regulation, made in the ſtatutes 

of William, which in the reign of Alexander II. 
was extended to all caſes (/). Hence Dukedoms 
and Earldoms, as well as Lordſhips and Baronies, 
were often erected into regalities; a denomina- 


tion which conveyed to their owners the power 


of ſheriffalty in civil matters (n). The eſtate be- 
longing to the family of Sutherland, which had 
been a Comitatus ages before the year 1347, 
was then erected into a regality by David II. (2). 
The Farldom of Wigton was raiſed to a like 
Juriſdiction 1 in 1342 (9). 
8 E 0 T. 

(4) Reg. Mai I. e. f. III. o. . 22.—Qu. At. c. 13.6 
. 8. c. 55. Form of Baron Courts, c. 15. { 6. &c. c. 16. 

(1) Stat. Wil. c. 16.— Stat. Alex. II. c. 14. 

() Stair, B. 2. t. 3. $ 62. 63.—Macdouall, B. 8. t. 3. 
995. 96. 97. B. 4. t. 15.51, 2. . B. 1. t. 3. 
111. t. 4:4 2.5; 8. 5. 26.2). 

(.) Suth. Appen. Ne. 2. = | 

(s) Crawfurd's Peerage, title, Wigq rox. 
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& E ET Wu 


In Scotland the Intention of conferring noble Titles on 
Lands was not to beſtow on their Owners inelective 
Seats in Parliament.—Peerages were not intro. 


duced till the Tear 15 87. 


N a feudal country, divided into ſmall princi- 
palities, each governed by an independent 


potentate poſſeſſed of a military force entirely at 


his own command, the ſupreme power could not 


be lodged in a ſingle perſon, or be reſolved en- 
tirely into his arbitrary will. The Sovereign, 


the liege Lord of all the land, might poſſeſs an 
authority conſiderably higher than others; but, 
in matters concerning the community, would be 
obliged to take counſel with the great body of 
his people, without whoſe aid obedience and ex- 


ecution could not be obtained to his decrees or 


to his enterprizes. In the annals of the North it 


is recorded to have been declared by a ſtatute of 


Finnan, that the King ſhould do nothing in the 


public adminiſtration of his realm without the 


advice of his nobles, and that it ſhould not be 
lawful for him either to make war or to conclude 
2 | peace 


ILL THE YEAR 1587. 17 


peace without the conſent of his captains and of 


the tribes (p). 
Ihoſe, who would chiefly be conſulted by 
him, no doubt, would be the rich and the power- 


ful landholders, whoſe ſentiments would carry a 


weight proportionable to the extent and the popu- 
louſneſs of their territories. In conſequence, the 
eminent Barons, by whoſe concurrence the ac- 
quieſcence of others might probably be come 
manded, would be the perſons, who would com- 


monly attend, or whoſe attendance would be 


moſtly expected, in the national council. The 
right of ſeſſion would not however be confined 
to them. Among inferior ranks, bold active 
turbulent ſpirits are often found, to whom per- 


ſonal talents give an importance above their na- 
tive condition; and oppoſitions may ſometimes 
be excited to ſuperior perſonages either by parties 
formed within their dominions, or by alliances 
contracted with foreign foes. In the convention 


of the ſtates a great chieftain would find his in- 


fuence increaſed by the number of his adherents; 
men, ready to ſupport his meaſures by their 
{words as well as by their voices. Hence the 


privilege of ſitting there would naturally be an- 


nexed to Propertys-: but could not at firſt be de- 


fined 


(p) Boet. I. 2. p. 22. I. 1. p. 6.—Buchanay, l 1 
Balfour” Practices, p. 689. 
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fined with preciſion : An order, however, was at 


Laſt ſet to it. 
Every freeholder, or © owner of lands held of 


the crown in chief,” was entitled, as well as bound, 


by the laws, to fit and to vote in the parliament 
of Scotland; and a diſtinQion was not anciently 


made in this reſpe& between large or valuable, 
and little or inconfiderable eſtates. The matter 
concerning the ſuffrage or the commiſſioners of 


boroughs belongs not to my argument. Election 


and repreſentation were very late of being intro- 


duced into counties. It was not till the year 
1587, that a ſtatute, eſtabliſhing both, excluded 


the freeholders from fitting in perſon. The view 
therefore, with which fiefs were erected into Lord- 
ſhips, Earldoms, Marquiſates, and Dukedoms, 


could not be to beſtow inelective ſeats on their 
owners. The proprietors of the freeholds, raiſed 


to theſe dignities, were poſſeſſed of this privi- 
lege before their elevation; and a right which 
accompanied their property, and which was al- 
ready enjoyed by them, could neither he given, 
nor be intended to be given, by the King: An 
obſervation, immediately connected with another 
which will perhaps ſurpriſe thoſe who are not 


accurately acquainted with the primitive frame of 


our legiſlative body. 
Titles of honour, and degrees of nobility, as 
| well 


TILL THE TE T 


well as diſtinctions of rank, were early known i in Peerages 


Scotland : But, my Lord, I ſuſpe& thac before gur 


1587 they had not in this country any digmties the Load 5 


entitled to be denominated peerages. 


In ancient times, attendance in Pues 


accounted a burden, not eſteemed an honour. 
All vaſſals, who held their lands of the Sovereign, 


vere bound to aſſiſt with their counſel in that 
high court: And this ſervice opening not a road 
either to preferment or to pleaſure, a great un- 


willingneſs, not wholly unnatural, was very ge. 
nerally entertained to diſcharging an obligation, 
which could not be fulfilled without travelling, 
perhaps from the remoteſt regions of the king- 


dom, and during tempeſtuous weather, at a con- 


ſiderable expence, by paths almoſt impaſſable, 


and through a country exceedingly barbarous, not 
affording tolerable accommodations, or infeſted 


by hoſtile names. Performance of it was obliged 
to be compelled by penalties ; and fines were im- 


poſed on thoſe who abſented from their duty. It 

is not therefore in itſelf likely, that men would 
covet an attainment, which, inſtead of bringing 
advantages, bound to a labour from which people 


were generally ſolicitous to be exempt. 


A peerage I underſtand to be © a ſtate or dig- 
* nity merely perſonal, which confers, on the 


0 perſons elevated to it, an excluſive and a here- 
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< ditary right to fit and to vote in the legiſlative 
&« body, by blood, and without election. Till 
1587, every freehold, ſmall as well as great, un- 
dignified as well as dignified, beſtowed that 
right. The view, therefore, in which, before 
1587, titles were granted to men, could not, no 
more than that of conferring nobility on lands, 
be to confer on them hereditary voices in parlia- 
ment. The rarity of objects, and even the diffi- 
culty of acquiring them, both enhance their va- 
lue, and augment the eagerneſs with which they 


are purſued : Commonneſs, and the increaſed fa- 


cility with which, in conſequence of it, things 
can be procured, detract from their eſtimation: 
And almoſt every perſon who choſe might obtain 
a ſeat without ſuing to Majeſty for the favour. 
A ſingle acre, an eaſy purchaſe, beſtowed a good 
qualification; and an ordinary poſſeſſion, attain- 
able by all the world, could not form either a rare 
diſtinction or a prized acquirement. 
Dukes, Marquiſſes, Earls, Lords, Barons, Free- 
holders ; all enjoyed hereditary places in the ſu- 
preme convention. The charaQteriſtical diffe- 
rence, by which thoſe ranks were diſcriminated 
irom each other, could not confiſt in a common 
quality which pertained equally to them all. Ei- 
ther every proprietor of a fief held of the King 


or 
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or you will not find that order in the old parlia- 
ments of Scotland. The Barons (g) and the Free- 
holders, it is univerſally allowed, were merely 
commoners. The other members; the Lords, (q) 
the Earls, the Marquiſſes, and the Dukes; might 
Ih N 1 M 


(2) In England, a Baron ſigniſies a Lord, or nobleman 
of the loweſt order of peerage. But every perſon, at all 
cConverſant in the law and the language of Scotland, knows, 
that a barony there does not imply nobility ; that a baron, in 
the proper ſenſe of the word, means an owner of a landed 
eſtate united under this particular denomination, and is ge- 
nerally underſtood rather of a commoner than of a peer; and 
that the term is often uſed, even in a larger ſignification, for 
any proprietor of ground. Leg. Malc. II. c. 1. and Skene's 
note on that paſſage.—Craig, 1. 1. d. 12. $16, —Skene, word 
Baro.—Stair, B. 2. t. 3. f 2. B. 3. t. 6. f. 9. - Macdouall, 
B. 2. t. 3. 6 83. 85.— Erſkine, B. 1. t. 3. 5 3. B. 3. t. 8. 
917.— Parl. 1427. c. 102. Hawthornden, in his account of 
the preparations which were made by James V. towards the 
end of his reign, for invading England, ſays, © The Earls 
« of Caſſillis, Glencairn; Lords Fleming, Somerville, Er- 
« ſkine; Barons Ayton, Langton, Ormeſton, Waughton, 
“and many others, accompanied with the King's domeſtic 
« ſervants, ride to the weſt borders: And in the next 
page, ſpeaking of the defeat of the Scots, he adds, «The 
Earls of Caſſillis and Glencairn; the Lords Maxwell, 
4 Fleming, Somerville, Oliphant, Gray; Robert Erſkine, 
« ſon to the Lord Erſkine, Oliver Sinclair; the lairds of 
« Craigy, Ayton, Langton, Ormeſton, Waughton, many . 
of the King's domeſtic ſervants, were taken priſoners:“ mT 
Pp. 294. 295.—Pitſcottic, p. 288. 300.— Parl. 1489. C. 28. 
Parl. 597. e. 276. SS 
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be noble; but, conſidered in their legiſlative re- 
lation, could not be peers. In faQ, I believe that 
no inſtance can be produced of any nobleman, 
who was not poſſeſſed of conſiderable landed pro- 
perty, and, of courſe, entitled to fit in the ſenate, 
before his elevation to that degree. 

The Scotch parliament, your Lordſhip knows, 
conſiſted of three different eſtates; the ſpiritual 
faculty, or the clergy; the landed intereſt, or the 
barons; and the trading people, or the burgeſſes: 
And the nobility, inſtead of fitting there in a 
houſe by themſclves, or of forming an eſtate di. 
ſtin& from the other eſtates, conſtituted a part of 


that compoſed by the landed intereſt, of all the 


freeholders indiſcriminately, nobles as well as 
commons. 0 | | 

All the three eſtates met in one chamber, The 
members formed only one houſe. Their names 


were entered in one roll: And even their votes 


were commonly given promiſcuouſly. One 
Speaker preſided over the whole : The ſpeeches 
made in parliament were all addreſſed to one 
preſident : And this dignity was at laſt annexed 
to the chancellorſhip (r). ” 

Each eſtate poſſeſſed a diſtin& authority, and, 
independent of the other two, might hold con- 


ſultations apart by itſelf, on any matter brought 


. before 
(r) Parl. 164 f. c. 50. — Parl. 1661. c. 1, 5 


* 
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before parliament. The individuals preſent, who 
belonged to it, on gathering the ſentiments of the 
body, which were both determined and collected 
by majority of voices, might diſſent from reſolu- 
tions taken by the other two bodies, and, by ex- 
erting that right, could put a negative on any 
act propoſed by them. No bill, from which an 
one eſtate, or a majority of it, entered a diſſent, 
could paſs into a law. But, my. Lord, in this 
particular the Peers enjoyed not a corporate ca- 
pacity: Even the whole body, concurring in one 
unanimous voice, poſſeſſed not the prerogative of 
control. Their ſuffrages were mingled among 
thoſe of the other freeholders; and no ſuperio- 
rity pertained to the nobles in that reſpect. For 
many years after 1587, the nobility had not yet 
been ſevered from the gentry. It was not earlier 
than 1689, that, on the abolition of Epiſcopacy, 
they were finally (5) erected into an eſtate di- 
ſtin& from both the barons and the burgeſles. 
Men accuſtomed to read, in the Scotch hiſtory, 
of perſons diſtinguiſhed by the appellations of 
Lord and of Earl, I doubt not, will ſtartle at find- 
ing it aſſerted, in contradiction to prejudices 
ſtrongly imbibed by them, that even in the ſix- 
teenth century, Peerages exiſted not in Scotland. 
| Uſed to behold hereditary ſeats acquired through 
0 MG IT) the 


(:) Parl. 1 640. c. 2. 
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the medium of them, people are apt to imagine 
an intimate connection to have anciently ſubſiſted 


between that privilege, and thoſe ſame titles to 
which they find it united in their own days; and 
to conclude, that the former always conſtituted 
the pre-eminence intended to be conveyed by the 
latter. But your Lordſhip's free ſpirit is not leſs 


attached to truth, than your uncommon accura- 
cy is incapable of confounding with each other 
objects, which, however reſembling, are in them- 


ſelves eſſentially different; and the few remarks. 


already made, will be perceived by your penetra- 
ting mind to be concluſive on that aſſertion. 


Every freehold, before 1 587, gave an inelective 


ſeat in parliament: That court conſiſted of three 


eſtates : The nobility formed only an incorpora- 
ted part of that eſtate, which was compoſed in- 
diſcriminately of all the freeholders; and they 


poſſeſſed no more than a numerical proportion of 
the aggregate authority belonging to the collec- 
tive body of Barons. Theſe facts are not pro- 


bable conjectures merely; they amount, my Lord, 


to deciſive proofs, that in ancient times an order 
of men, who can juſtly be termed Peers, exiſted 
not in Scotland. Every particular recorded about 


that ſenate, thoſe which are trivial, no leſs than 
thoſe which are important, concur to eſtabliſh 


the propoſition. Several ſtriking circumſtances, 
which 
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which ſeem hardly explicable on any other ſup- 
poſition, and which therefore will be admitted to 
confirm it, ſhall afterwards (F) be mentioned. 
Meanwhile, your Lordſhip muſt have anticipated 
the concluſion to which that principle leads, and 
which renders it of moment : I mean, my Lord, 
that from the way in which titles of honour de- 
ſcended before the year 1587, no juſt inference 
can be drawn concerning the line in which peer -- 
ages of parliament are deſcendible at preſent ; or, 
in other words, that in determining on claims 
entered to the latter, little, or rather no regard 
ought now to be paid to ancient poſſeſſion of the 
former. The ſubſtantial dignities, which in our 
days are enjoyed by the hereditary counſellors of 
the Engliſh crown, and which aggrandize them, 
are materially different from thoſe honorary ap- 
pellations which were borne of old by the Scotch 
nobles; and a concluſive argument cannot be 
brought from things which had an exiſtence to 
ſuch as were not in being (u.) 


(7) B. IV. (4) See Note (A) at the end of the vo- 


lume. 


but mere - 
ly to raiſe 
them in 
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Their only Effect: were to bring to their feudal 
Owners Rank and Titles. 


FIEFS were not ennobled in order to beſtow 

on their owners either inelective ſeats in par- 
liament, or any juriſdiction higher than ordinary; 
and inanimate ſubſtances, on which nobility is 
conferred, cannot derive any pleaſure from their 
exaltation, But men, on ſurveying their eleva- 
tated property, and on transferring their thoughts 
from it to themſelves, feel an increaſed ſatisfac- 
tion from their connection with it. On compa- 


ring their own with any neighbouring eſtate, 


they remark, with complacency, that others ſeem 


abaſed by its elevation; and, in the reſpe& with 


which they find themſelves regarded, perceive 
with delight the effects produced on the minds 
of thoſe who inſtitute a like compariſon. The 
honorary appcllations, therefore, which were con- 
ferred on lands, muſt have been intended to re- 


flect a luſtre on their Lords: And, from the man- 


ner in which theſe honours operated, it will ap- 
pear to have been by retlection alone that they 
| Zn made 
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made any addition to the dignity of the favour- 
tes to whom the noble grounds belonged. _ 
A man to whom lands, erected into an Earl- 
dom, pertained, was proprietor of an eſtate di · 
ſtinguiſhed by that name: The owner of a fief, 
| raiſed to a Dukedom, enjoyed an eſtate denomi- 
nated a Dukedom : In that diſcriminating circum- 
ſtance conſiſted the whole honour belonging to 
each: And, inconfiderable as the diſtinction may 
ſeem to be, advantages, which are not yet deſpi- 
ſed, were reaped from it. 

Eſtates, which had already been formed into 
| Baronies, were often erected into Earldoms, and 
Earldoms were frequently advanced to Duke- 
doms. But Lordſhips, Earldoms, Marquifates, 
and Dukedoms, differ only in name both from 
Baronies and from each other. The ſame privi- 

leges, judicial and feudal, are alike implied in 

them all; and an extenſion of power, or an en- 
largement of right, could not be derived from 
any of them. Something, however, in itſelf dif. 
ferent, muſt have belonged to each ſpecies; and 
the denomination, by which alone they are di- 
ſtinguiſhed among themſelves, is the only thing 


in which that difference could conſiſt. The dif. _ 


ferent appellations, therefore, aſſigned to fiefs, 
muſt have been arranged in diſtinct orders, which 
roſe in regular gradation above one another; and 

1 : 
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a peculiar rank muſt have been annexed to each 
of tbem. 


In all caſes in which another rule obſtructs not 


natural principles in their operation, a preceden- 
cy, correſponding to the dignity of an eſtate, is 
commonly allowed to its proprietor. The de- 
gree conferred on it, forming a part of the com- 
plex perception, excited in all who behold its 


owner, and who reflect on his connection with 


it, paſſes by an eaſy tranſition to himſelf; and 


his rank, as ſoon as a determinate place had 


been aſſigned to the various denominations of 


property, would be regulated by it. A perſon, 
to whom an Earldom belonged, would be ſupe- 


rior to a perſon who had no more than a Lord- 
ſhip, becauſe his eſtate enjoyed an appellation ad- 
mitted to be higher : One, whoſe lands were in- 
corporated into a Marquiſate, was ſuperior to 


both: A man, who owned a fief elevated into a 


Dukedom, was exalted above all the three: 


And their different ranks would probably be in- 


fluenced, at their firſt aſſignment, by the greater 
value, or larger extent, commonly poſſeſſed by 
thoſe eſtates which were raiſed to each deno- 
mination, ar rather would be originally adjuſted 
with more facility on account of it. Craig atf- 


firms (x), that, among our forefathers, ſuch as 


poſ- 


(x) De feudis, L. 3. d. 7. 99.— pet. of the Earl 92 Su- 


therland, p. 135. 
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poſſeſſed three caſtles were alone deemed Barons; 
an aſſertion, for which he cites not any authori- 
ty. A ſimilar rule is ſaid by Perezius () to have 
been followed at ennobling ground in France 
and in Germany. Perfect regularity, however, 
can hardly be ſuppoſed here to have ever obtain- 
cd in Scotland. Among us probably it was al- 
ways in the power of the Sovereign to confer on 
any parcel of lands, ſmall as well as great, ignoble 
as well as noble, any degree agreeable to his 
Royal inclination. But all princes, even the moſt 
abſolute, find themſelves under a neceſſity to keep 
ſome meaſures in diſtributing their favours, which 
ſhould otherwiſe loſe much of their eſtimation : 
And it ſhould have conſiderably lefſened the ho- 
nour done to their eminent property, in the eyes 
of the mighty noblemen to whom it belonged, 
to behold an equal dignity beſtowed capriciouſly 
on any diminutive eſtate. A decency was obli- 
ged to be obſerved in nobilitating lands; and 
eſtates erected into higher denominations were 
generally both more valuable, and more exten- 
five, than naked freeholds, or even than plain 
baronies. On that diſcriminating circumſtance 
their reſpective precedency might poſſibly be 
founded at firſt ſettling it; and having been once 
hxed, it would be conſtantly allowed, as well as 
700 cably 


: 00 L 12. Cod. K x De Sanitaeiba | 


+ 


- DE © v 
Ne 3 . We I GT COT > "Digs 
_— Ag r , * RPE 
— rn * . 4 
rr wt P * 
r - WARS wv er » 5 
222 £0% — —̃ 3 


= IE, —— Wa 8 ow — _ + — 
wo — IEF r. 
8 e 8 
24 bbs — —. 
— r P 
A 
SIE 


120 TERRITORIAL HONOURS 


eaſily diſtinguiſhed, afterwards. An owner of 
lands united into a Barony acquired at firſt a 
higher rank, and came to be of more conſe- 


quence, than a mere freeholder, not only becauſe 


his juriſdiction was ampler, but alſo becauſe his 
eſtate was generally larger, and he was united to 
an order deemed ſuperior on that account. In 
like manner, one whoſe property was erected in- 
to a Lordſhip ranked before a ſimple Baron, be- 


_ cauſe he was poſſeſſed of an eſtate which gave 


him dominion over more dependents and a wider 
territory, Even among perſons equal in degree, 
difference of fortune, a ſplendid object, whoſe 
image, mingling itſelf in the fancy into the 
compound idea of its poſſeſſor, modifies every 
view taken of him, is often felt to caſt the ba · 
lance in the article of reſpect. 

The foregoing principles account alſo for the 


origin oſ that gradation in which noblemen roſe 


above and deſcended below each other, or for the 
rank held by them among themſelves, as well as 
above commoners. It might often happen that 
two or more Lordſhips met, either by deſcent or 
by purchaſe, in one perſon, or that one perſon _ 


was proprietor both of a Lordſhip and of a Ba- 


rony, or perhaps that he owned a Lordſhip and 
ſome other eſtate. Theſe eſtates, on account of 
their unuſual magnitude, were incorporated into 

wg one 
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one great tenement, for diſtinction termed an 


131 


Earldom, which came thence to be deemed a 


higher denomination; and being more valuable, 
or perhaps comprehending more than one Lord- 
ſhip, it naturally gave its owner a ſuperior rank 
to a Lord, as well as to a Baron, as it included a 
ſuperior or overplus eſtate, together with one of 
the inferior denomination. 

Not precedency only; titles alſo, flowed from 
nobility conferred on lands. Their denomina- 
tion indeed pafſed, perhaps more eaſily than 
their degree, to their owners, as it is more natu- 
ral to mark things which are immoveable by ge- 


neric appellations expreſſive of their peculiar qua · 


lities, than to conceive them holding a rank, or 
changing it; and the one would on that account 
be transferred from them with more facility than 
the other. The owners of Lordſhips, of Earl- 
doms, of Marquiſates, and of Dukedoms, poſſeſ- 


ſing fiefs differing from each other as well as 


from Baronies in name, and taking place accor- 
diag to the order of theſe, it was both convenient 
and natural to diſtinguiſh by terms proper to 


each. The titles aſſumed by them were pofleſ- 


five nouns, derived, according to the analogy of 
language, from thoſe beſtowed on their lands; 
and 1mported no more, than that the perſons who 
bore them were proprietors of eſtates which had 
obtained dignities of the ſame appellation, - 

| In 


The titles , 
of Duke, 
Marquis, 
Earl, and 
Lord, 
were no 
more than 
terms re- 
ciproca- 
ting to 
Duke; 
dom, 
Marqui- 
ſate, Earl- 
dom, and 
Lordſhip; 
to which 


they were 


append- 
ant ; de- 
noting 
owners of 
fiefs dig- 
nified 
with theſe 
denomi- 
nations ; 
on whom 
they were 
accord- 
ingly be-_ 
ſtowed. 
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patents beſtowing particular titles, a correſpond- 


ment; or, thirdly, by the erecting of lands into 
Earldoms, or into other denominations eſteemed 


quirable there (z). In Scotland honours and a 


Peerage of Sutherland. —Niſbet's Heraldry, V. 2. p. 4+ c. 8. 
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In this way fiefs advanced to honours convey- 
ed to their owners great rank and high titles; 
the only ſuperiority which could here be acqui- 
red: And it is certain that both were actually 
derived in that reflex manner from them. In 
Scotland Nobility was conferred either, firſt, by 


ent dignity, and them only, on perſons intended 
to be ennobled; or, ſecondly, without writs, by 
inveſtiture performed with ſolemnity in parlia- 


noble. Patents were either not known, or little 
uſed, in that country, till the reign of James VI. 
The form of creating Lords in parliament pro- 
bably was not introduced before James I. return - 
ed from England into his own dominions: And 
lawyers, as well as antiquaries, are generally 
agreed, that the laſt mode is the moſt ancient of 
all the three in which titles of honour were ac- 


title were implied in a certain ſpecies of proper- 
ty: The eſtate of a perſon, intended to be advan- 
| e ced 


(z) Acts of Sederunt 1740.—Sir George Mackenzie of 
Precedency, ch. 8. Memorial for Simon Lord Fraſer of 
Lovat.— His information and other papers in the ſuit con- 
cerning that peerage. Papers in the competition about the 
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ced to the degree of an Earl, was raiſed by the 
Sovereign to an earldom : The nobility, implied 
in this dignity, paſſed to the proprietor of the 
_ eſtate: Its owner was commonly denominated an 

_ Farl (a): That title, and all the honour pertain- 
ing to it, were univerſally allowed to him: And 
it is eaſy to perceive how they would naturally 
follow on the erection of lands into the denomi- 
nations correſponding to them. 
A perſon, to whom a barony belonged, was 
termed a Baron, as the word FREEHOL DER re- 
ciprocates to FREEHOLD. This title, if it may 
be called a title, was not however conferred on 
him by the Crown, either in the charter by 
which his lands were incorporated into that dig- 
nity, or by any ſeparate deed expreſsly creating 


him a Baron, aſſigning him a place for his ſtyle, 


and ordering him to be diſtinguiſhed by it; but 
was ſpontaneouſly beſtowed by the people, or 
_ uſed at mentioning him in diſcourſe and in wri- 
ting, merely becauſe he was proprietor of a 
piece of ground erected into a Barony (6). A- 
mong the commiſſioners named by parliament 
for levying a ſupply granted to the Crown in 
1690, you may obſerve Baron Mackcorquodale; 
(c.) Craig, L. 1. d. 12. 6 23. 25. d. 10. $16. L. 3. d. 7. 
$9-—Macdouall, B. 2. t. 3. $83. 84. B. 1. t. 2. 5 30.— 
Eſſay, Hoxove, Dicuirr. (6) P. 106. 121. above. 
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the only perſon indeed whom J have found de. 


fcribed in a ſtatute after that manner (c): And 


the commoners, entitled to vote in electing a2 
member to ſerve in parliament for any ſhire, are 
always deſcribed, in the books in which they are 
ordained by law to be enrolled, the Barons and 
Frecholders of that county. [> 

A man, who owned a thanedom; was called a 
Thane ; an analogy equally obſerved in other 
titles. It would be tedious to go over them all. 
The firſt Dukes who exiſted in Scotland were a 
fon and a brother of Robert III. This Prince 
created David, his eldeſt ſon, Duke of Rotheſay ; 
a dignity {till retained by the heir apparent of 
the Britiſh Crown : His brother, Robert, was 
made by him Duke of Albany (d). That ho- 
nour, Buchanan remarks, had never proved for- 
tunate to any elevated toit. He and Boece re- 
late, in an affecting ſtory, diſtinguiſhed by cir- 
cumſtances uncommonly mournful, that the Duke 
of Rotheſay was ſtarved at Falkland to death (e): 

„„ 


(c) Parl. 1690. c. 6. The perſon, intended under that 
deſcription, probably was Duncan e Phanti- 
lands, parl. 1704. c. 4. | 

(4) Fordun, I. 15. c. 4.— Boet. 1. 16. p. 1 
I. 6. c. 6. 7.— Buchanan, 1. 10. c. 4.—Rymer, VIII. 35. 
45. 54+ 57. &c. 65. 69. 332. 

(e) Fordun, l. 15. c. 12.—Boet. I. 16. p. 350.—Bucha- 
nan, 1.10. c. 10. Hawthornden. p. 9 c. 18. 
—See The Bard of Mr Gray, II. 3. 


The heir of Albany periſhed at Stirling by the 


hands of the executioner. Alexander Stewart, 


a ſon of James II. on whom the title was next 


conferred, in return for an important deliver- 
ance wrought by him to his royal brother, was 
unjuſtly accuſed and condemned for.high treaſon; 


but having, with the reſolute aſſiſtance of one 


faithful attendant, overpowered in the caſtle of 
Edinburgh, and burned in a great fire the bodies 
of the guards charged with the cuſtody of his 
perſon, and by that deſperate effort effected in 


a critical moment his eſcape the night preceding 
the morning fixed for his execution, fled from 


the ax into France and into exile, there to meet 


bis fate at a tournament from the accidental 


ſplinter of a ſpear (J). His nephew James 


Stewart, to whom James III. had granted the 
Dukedom of Roſs, dying in the bloom of youth, 


lived not to enjoy the lucrative places beſtowed 


on him (g): And David Lindſay, who from 


Earl of Crawfurd was promoted in 1487 to be 
Duke of Montroſe, having taken party with the 


King in the fields of Sauchie, was diveſted of 
this dignity ,on the acceſſion of James IV. and, 
being deprived of his offices and of his influence, 


retained the title for life only (). Albany, Roſs, 


5 | Mon. 
(Y Pitſcottie, p. 154. 155. (g) Crawfurd's Officers 
of State, p. 58. 59. (5) Hawthornden, p. 168. 
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Montroſe, exhauſt the liſt of thoſe who had been 
exalted to that high degree before the demiſe of 
James V. but its ill fortune ceaſed not to pur- 
ſue it after the ſucceſſion of Mary. Her huſ- 
band, Henry Stewart, on whom alſo the rank of 
Duke was conferred, wanting talents to keep the 
looſe heart which he had gained, fell ſoon after 
his exaltation a victim to her inconſtancy, to her 
reſentment, and to luſt. The profligate aſſaſſin, 
into whoſe arms a ſoft, but imperious, paſſion im- 
pelled her with a celerity equally deciſive and in- 
decent, was raiſed by that princeſs to the ſame 


honour, and the Duke of Orkney died in miſery 


and in priſon, abhorred by the world, and infa- 
mous in Denmark. The laſt perſon, advanced 
to this title before the death of Buchanan, was 
Eſme Stewart, the Duke of Lennox, whoſe ſud - 
den elevation, with Arran's unbounded {way over 
a weak mind, produced that bold conſpiracy, 
which was formed by a few zealous noblemen to 
make a violent ſeizure of the perſon and of the 
government of the King at the caſtle of Ruth- 
ven (i). But our hiſtorian lived not to record 
or to behold the tall and the baniſhment of that 
favourite. The only Marquis, whom I can diſ- 
cover before Hamilton and Huntly were promo- 
. ted 


(i) Crawfurd's Officers of State, p. 330.——Mebil' 
Mem. p. 256. &c. 
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ted to that rank in 1 597 (4), is James, ſownnd 
ſon of James III. who was created by his father 


Marquis of Ormond (). The firſt perſon, rai- 


ſed to the dignity of Viſcount, appears to have. 
been Thomas Erſkine, a favourite of James VI. 
who, in the myſterious tragedy acted at Perth in 


the year 1600, having ſlaughtered, with his own 
hand, Alexander Ruthven, brother of the inno- 


cent Earl of Gowrie, was directly made Lord | 


' Dirleton, and afterwards, in 1606, Viſcount of 


Fentoun. Lords were probably firſt ennobled in 
parliament during the reign of James I.: And 
the title of Earl is unqueſtionably the moſt an- 
_ cient of all thoſe uſed at preſent in the nation (n). 
To avoid repetition, therefore, in explaining my 


argument, I ſhall apply it to this title only. 


Eſtates more favoured and perhaps larger than 
| baronies, or perhaps ſeveral baronies, were united 


into one tenement termed an Earldom (n); andthe 
perſon, connected with it in the relation of owner, 


was thence ſtyled Earl, becauſe he was the Comes, 


an expreſſion by which no more was meant than 


the owner of an Earldom. Inthis original ſenſe the 


word i is underſtood i in manyancient charters (9): 


K | -5" 6 


a) Anderſon s Collections, preface, p. 41. 
(/) Ad. Caſe of the Counteſs of Sutherland, ch. 4. p. 57. 


(n) Sir James Dalrymple's Collections, p. 146.— See note 


(B) at the end of the volume. () Or Comitatus. 
| Of See note (C) at the end of the volume. 
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At preſent a title and a ſtyle are always aſſign- 


| ed to perſons ennobled in the royal writs elevating 
them to that ſtate, but were ſeldom ſpecified in 


old times; and a clauſe, either particularizing 
thoſe by which the patentees ſhould in future be 


* diſtinguiſhed, or authoriſing the noble grantees 


to aſſume them, was much oftener omitted than 
inſerted, at leaſt till James V.'s acceſſion in 1513; 
a proof that a title and a ſtyle were 5 ina. 
particular ſpecies of property. _ | 
In a great number of ancient charters, in which 
comitatus are granted by the Crown, not a ſyl- 
lable is found concerning the honours; yet they 
carried the dignities, as well as the lands, to the 
perſons in whoſe favour thoſe deeds were made. 
The Earldom (p) not only is the ſole thing ex- 
preſſed in them; the lands alſo of which it con- 
ſiſted are ſpecified in the grants; and it, as well as 
they, are deſcribed to have corporeal boundaries 
and a local ſituation; evidence that lands are 
alone intended both by the Latin comiTaTus 


pro- 
() Or Comitatus. 
(2) Charter of the Earldom of Roſs granted by David II. 
in 1371, printed in Suth. Appen. — Charter of the Earldom 
of Sutherland granted in 1455, by James II. alſo printed 


there: Totum et integrum comitatum de Sutherland, cum 
| 188 3 infra vice-comitatum noſtrum de In- 


verncls 
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proper technical meaning, and in this ſenſe both 
words ſhall generally be uſed in the ſequel. 
Peerage, an incorporeal right, cannot be bounded 

by marches, or ſituated in a county: But an 
empty title might, much more eaſily than a high 
juriſdiftion, be an appendant of a noble fief 
which had been exalted to a WT =p 
pellation. 

Robert I. the brave Prince, whoſe name is ſtill Murray. 
remembered in Scotland with exultation, on ac- 
count of a ſplendid victory gained by him at 

Bannocburn, over an Engliſh army commanded 
by Edward II. was powerfully aſſiſted in main - 
taining poſſeſſion of the Scotch crown by his ſiſter's 
fon, Thomas Randolf, an excellent governor, as 
well as celebrated warrior, of this kingdom. In 
1312, that King executed a charter, by which he | 
erected a vaſt territory, the lands belonging to 
bim in Murray, into an Earldom, and made them 
over in favour of his nephew (7). The expreſ- 
* ſions 


verneſs—tenendum as habendum diQo Joanni Sutherland 
filio et heredibus ſuis, de nobis et ſucceſſoribus noſtris, in 
feodo et hereditate in perpetuum, per omnes rectas metas 
ſuas antiquas et diviſas, prout jacet in 3 et latitu - 
dine, cum tenandiis, &c. . 
(r) That charter has often been publiſhed. See cartu- 
lary of Murray, p. n. — E. * Dienirr. 


Appen. brief, IX. | | 
; Saenger | 
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fions uſed there ſhew, firſt, That Randolf had not 
been an Earl before the deed was granted; for 
in 


Stronger and livelier impreſſions are always produced by 
particular objects than by general expreſſions or even ideas. 
The conviction of the genuineneſs of the facts aſſerted in 
the text, the force of the arguments brought in it, and the 
evidence of the concluſions deduced from them, I am ſenſi- 
ble, would have been rendered much greater, by ſubjoining, 
all along, during my progreſs, the paſſages of the books, 
and the words of the deeds, to which I refer, than they can 
be without them. But the increaſed bulk, to which my 
work ſhould have ſwelled from the inſerting of theſe quota- 
tions, obliged me to * both mylelt and others of that 
advantage. . | 

It is not improper alſo to take notice, that I have not 
had acceſs to ſeveral charters and other deeds which are 
cited by me. All the acquaintance I can pretend to have 
with their contents, has been derived from printed copies or 
printed extracts. The facts, however, which I give on their 
authority, I hope will be found pretty exact. An immenſe 
collection, both of inſtances and of writings, relative to 
Scotch Peerages, has been made in ſome intereſting ſuits 
concerning them; and is eſpecially preſerved in the papers 
that were put into the Court of Seſſion in an action which 
was brought in Scotland about 1730, between Simon Lord 
Lovat and Hugh Mackenzie of Fraſerdale, concerning the 
dignity of Lord Fraſer of Lovat; and in thoſe exhibited te 
the Houſe of Lords, in a conteſt maintained about 19766— 
1771, betwcen Lady Elizabeth Sutherland and Sir Robert 
Gordon, concerning the Earldom of Sutherland ; the grand 


repoſitories from which much knowledge is derivable on this 
| ſub- 
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in the beginning of it be is named Thomas Ran- 
dolf, Knight, without any addition : Secondly, 
That he was not thereby created an Earl; for 
the charter contains no words conferring aer : 
title or dignity upon him: Thirdly, That the 
lands granted to Randolf had not formerly be- 
| longed to him; for they are deſcribed by the 
King, ouR LanDs IN MURRAY : Fourthly, That 
they are united into an Earldom, together with 
all the privileges pertaining to it: After which, 
it is remarkable, fifthly, 'That even in the grant 
itſelf he is incidentally intitled Comes. This 
charter 1s the only right which Randolf had to 
the dignity of Earl of Murray; a title, under 
which from his martial atchievements, as well 
as from his domeſtic adminiſtration, he is well 
known both in the Scotch and in the Engliſh 
_ hiſtory, and which was tranſmitted by him to 


his poſterity * 
8 K Mar- 

: lubject, and to which n appeals are made by me, as 

the inſtruments, as well as examples produced in them, were 
very accurately examined by the gentlemen engaged in thoſe 

great cauſes. Hence one may rely with much aſſurance on 
facts, which on a full examination appear to be vouched by 
them: And in citing thoſe caſes, I mean the . ang | 
in them, not the caſes themſelves. 

(+) Fordun, I. 12. c. 19. 24. 26. 37.—L. 13. c. 2. 4. 12. 
13. 18. 19. 22. 23. 24. &c.—Pitſcottie, p. 47.—Rymer III. 
582. 924-926. "7, 1022. IONS: 1030. IV, 670. 682, 700. 
761. 
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Marjory Stewart, eldeſt daughter of Robert the 
Steward of Scotland by his beloved wife Eliſa» 
beth Mure, beſtowed herſelf in marriage, Bocce 
ſays, with a precipitation hurtful to her reputa- 
tion, on John Dunbar, a ſecond ſon of the Earl of 


March. Nevertheleſs that Prince, after he aſ- 


cended the throne, to which his claim had been 
warmly ſupported by the family of Dunbar, granted 
to them, and to their iſſue, the Earldom or eſtate 


of Murray; which, probably on the failure of 


heirs-male of the body of the Regent to whom 
the ſucceſſion was limitted by Bruce, perhaps alſo 
on a reſignation made by one of its owners, had 
then reverted to the Crown ; and a part of it was 
anew erected by the King into the ſame dignity 
in their favour, In conſequence, John Dunbar 
was ſtyled Earl of Murray. In Fordun, in Boece, 
in Major, in Buchanan, in all our hiſtory, that 
title is given him; and under it his behaviour at 
the battle of Otterburn is not leſs celebrated than 
the death of Douglas, or the bravery of Per- 
cy (t). de: 
Boece's expreſſions are remarkable. Ro- 
bert II. he ſays, gave lands to bis ſons : John he 
made 

65 Fordun, I. 14. c. 36. 53. 54.— Boet. I. 16. p. 340. 344. 
— Major. I. 5. c. 24. 1. 6. c. 3z.— Buchanan, I. 9. c. 59. 61. 
Record of Charters, B. 1. No 309. Ad. Caſe. ch. 4. 


p. 44.—Pitſcottie, p. 48. —Rymer, VII. 3 e s An- 
wers, p. 20. 
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made Earl of Carrick, Robert Earl of Fife, Alex- 
ander Lord of Badenoch, David Earl of Strath- 
ern, Walter Earl of Athole (2). 
I be Earldom of Caithneſs, which belonged: to Caith- 
Walter Stewart, Earl of it, having been forfeited . 
to the Crown for his acceſſion to the barbarous 
murder of his royal nephew, was conferred by 
James II. on George Crichton, Admiral of Scot- 
land. George Crichton, to whom the noble 
hef pertained, became Earl of Caithneſs (x). 
In 1562, Queen Mary granted the Earldom of Murray. 
Muiny: to her brother Lord James Stewart, Prior J 25 7 
of St Andrews. It is not improbable that the 2 
title of Earl of Murray was directly given him 
in the world by thoſe who approached his per- 
ſon: But is ſcarcely to be expected that any 
written document which proves: the fact can be 
produced, or even exiſt, as in another charter, 
by which the Queen, only eight days after the Feb. 7. 
former, conveyed to him the Earldom of Marre 56112. 
alſo, her pleaſure was fignified, that he ſhould 
carry the ſtyle of Marre; which was accordingly 
borne by James, till this Earldom was ſurrendered 
by him to the Crown. The Prior was no ſooner 
diveſted of the eſtate, than, relinquiſhing the title 


K 4 of | 
| (u) Bore: 1. 16. p. 340. Note ( ) at the end of the 
volume. (x) Record of Charters, B. 4. No 290 — 


Pitſcottie, p. 93: nog ,—Hawthornden, p. 95. 
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of Marre, he aſſumed that of Earl of Murray, to 
which however his pretenſions depended entirely 


on the deeds (y) that granted the lands to him. 


He is that Murray, the virtuous Regent, who 


bore ſo memorable a part in all the important 
tranſactions of thoſe days (2). , 


Henry Stewart, the young Lord, who, amidi 


2 warm competition of powerful rivals, had the 


rare felicity of winning the affettion of the moſt 
beautiful and moſt accompliſhed Princeſs of her age, 
obtained from Queen Mary, during her fond mo- 
ments (a), before the celebration of their nuptials, 
a charter, granting to him the lands compre- 
hended in the Earldom of Roſs, and re-ereCting 


them into the ſame honour in his favour. This 


charter contains not a word about the title (0), 


which, nevertheleſs, was enjoyed by him. In 
th another 


O) Charter, zoth Jan. 1561-2. and Charter, 7th Feb. 
1561-2,—Charter, 22d Jan. 1563. and Charter, Jute 
1566.—Records of Parl. 1567. and ef Parl. 1592. 

(z) Ad. Caſe, c. 6. p. 100.—Appen. Brief, XXIII.— 
Buchanan, I. 17. c. 26. I. 19. c. 54.— Keith, p. 215. 216. 
222. 224. 226. 520. 525. &c.—Parl. 1563: c. 1. 24. Part. 
1566. 
(a) Parl. 1567. c. 19. NOT ON DN Paſtoral Letter 
publiſhed in Keith, p. 591.—Parl. 1579. c. 10. 

(5) Record of Charters, B. | 32. Ne 431. 
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another charter, dated only ten days after the May 2 5. 
former, that nobleman is ſtyled Earl of Roſs (c). Pong bo. 
The only things either directly or expreſsly | 1505 

conferred i in the foregoing inſtances, and in many 

others which might be quoted, are the noble 

| fiefs: Yet the perſons to whom theſe were 

granted bore the titles correſponding to the de- 

nominations given to their eſtates. Hence, in 

old charters, the title and the dignity of Earl 

are ſometimes aſſerted to be appendants of an 

| Earldom, and enumerated among the privileges 
belonging to an eſtate raiſed to this denomina- 

tion (d). Por | 

In thoſe days they ſeem to des pprcknithel it Morton. 
to be ſcarcely poſſible for an Earl to exiſt without 0 
a Comitatus, lands erected into an Earldom. 

In 1458, James II. by the Biſhop of Brechin, 

his Chancellor, declared in parliament his pur- 

| T poſe 


(c) Record of Charters, B. 32. Ne 500. 458. —Ad. Caſe, 
c. 4. p. 46. —Keith, p. 281. | | 
(4) Robert I. conveyed to his brother Edward Beet the 

Earldom of Carriek, together with the name, the right, and 

the dignity of an Earl, and all other liberties, commodities, 
eaſements, and appendants, belonging to that Earldom : 
© Totum Comitatum de Carrick, per omnes rectas metas 
c et diviſas ſuas, cum nomine, jure, et dignitate Comitis, et 
cum omnibus aliis libertatibus, commoditatibus, ayſia- 
mentis, et juſtis pertinentiis ad dictum Comitatum ſpectan · 
* tibus.” Arr EN. BxiEr, XIV.—Fordun, I. 12. c. 30. 32. 
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poſe of creating Lord Dalkeith an Earl, with the 
ſtyle of Morton. Lord Borthwick, who heard 
this declaration, imagining that the lands of Mor- 
ton were meant to be granted to Dalkeith, roſe, 
and, after obſerving that they belonged to 
his ſiſter Lady Dalkeith and her ſon William 

Douglas, beſeeched his Majeſty that nothing 

might be done prejudicial to their right in them, 
The Chancellor anſwered, That it was not pro- 
poſed to confer on Lord Dalkeith a title in that 
Earldom for the lands of Morton in Nithſdale, 
but for thoſe of Morton in Caldercleir. It muſt 
then bave been underſtood, that, at carrying the 
Royal intention into execution, it was neceſſary 
to raiſe the lands of Morton to the dignity of an 
Earldom, and to veſt them in the perſon en- 


nobled (e). 
James Stewart, ſecond ſon of James HI. had, 


at different times, obtained from his father grants 


of the lands which formed the Dukedom of Roſs, 


the Marquiſate of Ormond, the Earldom of Ard- 


manach, the Lordſhip of Brechin, and the Lord- 
ſhip of Navar, and enjoyed the titles correſpond- 
ing to them J). But, under an excellent tutor, 
Shaw 

(e) Ad. Caſe. c. 4. p. 55. 

Y Record of Charters, B. 9. No 43. ue Jan. 1480-1, 
Ne 60. 12th April 1481—Records of Parl. 29th Jan. 
1487-8.—Crawfurd's Officers of State, p. * Caſe, 


c. 4. P. 56.— Parl. 1489. c. 25. 
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Shaw abbot of Paiſley, having acquired ſome- 


thing in itſelf perhaps little leſs valuable, a high 


reliſh of the tranquil and ingenuous pleaſures of 
literature and of philoſophy, that young Prince 
choſe to embrace the ſpiritual vocation; and 


having been promoted, at an age hardly canoni- 
cal, to the Archbiſhoprick of St Andrew's, and to 
the Commendatorſhip of the Abbey of Dun- 


fermline, two great eccleſiaſtical preferments, as 
well as to the office of Chancellor, propoſed to 


ſurrender his temporal eſtates to his brother 


James IV. This ſtep, it was foreſeen, would 


diveſt him of the honours derived from thoſe 


lands: Therefore, in the inſtrument of reſigna- 
tion, a particle of each fief, ſtill to bear the no- 
ble denomination proper to its rank, was excepted 


from the ſurrender, and reſerved to his Grace, in 
order to preſerve to him the dignities reciproca- | 


ting to them (g). 


(s) 1 of reſignation and reſerration quoted 2 
in Ad, 9 * | 


3 
„ 


0 — 
— s 


3 


n * C — 
4 «4 


— 


8 — CITE { — — — — : 
_— + * 7 5 n ” . — * a 
5 5 * 2 _— * . * „ . * >. * a D * ” 88 d * 5 
N * „ 3 * en. ww 4; 23 * TL. p WO, D unn 3 2 . = 3 4 8 2 ”* 43 — o 
4 . : — 8 5 J 4 K A - . 0g,” LR - "x Ws Le 8 | 
1 Cr * a. ö r CARPET EIT ͤ „ . 2 Rr Io N 4 , dae 5 p — 0 A _— 2 — 
— we” 2 BRAS, "be WE kate ES NM. NN 22 5 . 1 r ” £ . : : 2 , 
— 2 WI. -— —. A £2 2. bs 5 - „ ; 5 = - x - 4 8 *. 
—— IE . — — Y yr I * „ op . ᷣͤ i en EIN? preg *o . ——— EE 4 = . ber ls RD be ee Bhaot 5 wy — 4g, > ffs £3 one I SR +; e 
” — - y n 2 M 7 a : 9 8 n r * 5 N x a DOYLE TOR e SHE 
Dong — . N y g 2 , : wum nee . 9 ES So — ans $i 3x D — * 3 
a - fa ** * — 3 be * * * + — 4 * 1 4 1 — * — 3 , £ . > 
—ů 4 Pr * — JJ 7 a * 7 4 * a8 4; aha Awe CY — 4 — DF 188 mom ty TW. 38 + a L © "PS LEO 
d * „ 1 — 1 1 — 7 4 ww — ESI, e n + =o OP, SG EN „ 5 Snag 5 — 0 N - 4 * N 7 22 | RS 
44" i . ONE" * — 2 1 7 <5 « — r 9 r IS ee nts im 608 o LIC RE CLF 4. Fe £ =x = IVE! 2 4 . 
1 * — 3 2 2 5 - <4 < ou; 2 _— — — = 2 : 


-Y 3 


„ a” 8 * * > 
ol 0 * * ö 
2 5 1 
. ] 
— 4 . N 
by _— - 0 1 


Ie 


the new owners; and that the titles or ſtyles, no 


in our days. Accordingly, a perſon to whom 


_ perſon to whom the dignified fief was conveyed, 
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Dignities and Titles, derived from noble Fiefs, on 
alienation paſſed along with the Eſtates from the 
former Proprietors to the new Acquirers. 


FN exact conformity to the foregoing princi- 

ples, we find, that in ancient times eſtates 
erected into honours, on alienation, carried the 
dignities annexed to them from the former to 


leſs than the juriſdictions and other rights, went 
along with the lands. A gentleman, on ſelling 
his Barony, ceaſed to be a Baron. This conſc- 
quence follows on a transfer or ſale even at pre. 
ſent; and it has already been proved, but ſhall 
afterwards be further eſtabliſhed, that, in old, 
much leſs diſparity ſubſiſted between a Barony 
and other dignities than is commonly imagined 


lands erected into an Earldom belonged, on ali- 
enating the eſtate, ceaſed to be ſtyled Earl, be- 
cauſc in fact he was no longer Comes, or owner 
of the Earldom; and that title paſſed to the 


as 


LY 1 - ww Xx ww 


the end of the volume. 
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28 he was now become the perſon to whom the 


Comitatus pertained (Y). 

In 1371, Thomas Fleming, Earl of Wigton, 
fold to Archibald Douglas, Lord of Galloway, a 
conſiderable territory ſituated in Galloway, which 
in 1342 had been granted by David II. to Sir 


Malcolm Fleming (i), a nobleman diſtinguiſhed 
by his loyalty to the deſcendants of Bruce, and 
| which had been erected in his favour by that 


Prince into an Earldom, named the Earldom of 
Wigton. Men, after the honours enjoyed by 


their families have become legally extin&, for- 


bear not always, even in the caſe of forfeiture, 
to uſe the ſtyles borne either by their anceſtors 
or by themſelves, and others, being ſeldom diſ- 
poſed to diſpute trifles which do not intereſt them, 
rarely refuſe to confer acceptable appellations on 
thoſe commonly diſtinguiſhed by them: But it 
ſeems well authenticated, that Thomas Fleming, 
after ſelling the lands incorporated into the Earl- 
dom of Wigton, reſumed the ancient appellation 
of his family, and ceaſed to be termed Earl of 
Wigton. In the deed of 12 executed by him in 


"371 
(4) Craig, L. 1. d. 13. 1 25.1 4 10. 616. L. 3. 


d. 7. $ 9.—Macdouall, B. 2. t. 3. 9 83. 84.: B. 1. t. 2. 
930.—Eſſay, Hoxovus, Dioxirv. —Sce note (D) at 


| (i) Charter i in Crawfurd's Peerage, title WiGToON. 
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1371, he is denominated Earl of Wigton; but, 


in a Royal charter granted by Robert II. in 1375, 


he is called Thomas Fleming of Fulwood, for- 
merly Earl of Wigton ((): And none of his 


heirs either carried or pretended to the dignity, 
till John Fleming, from the rank of Lord Fle. 
ming, which Crawfurd ſays had been conferred on 
his great-great-great-grandfather by James II. was 


raiſed by letters-patent in 1606 to the higher de. 


gree of Earl of Wigton. It does not appear with 


certainty, that Archibald Douglas, the purchaſer, 
aſſumed this title. The houſe of Douglas had 
already obtained to their eſtate the degree of an 
Earldom: That noble family was peculiarly 


marked by a barbarous pride, and maintained a 


deadly feud with the Flemings : The Earldom of 


Wigton formed only a ſmall particle of the ex- 


tenſive country called Galloway: And Thomas 
Fleming, overborne by the ſuperior power of its 
ancient poſſeſſors, found himſelf at laſt obliged to 
part with it. Under theſe circumſtances, it was 
not unnatural for one, nearly allied to a dignity 
which would probably be eſteemed higher, to de- 
ſpiſe an inferior appellation. Archibald Dou- 
glas's father had borne the title of Earl of Dou- 
glas: His elder brother had no lawful iſſue: The 
L = Lord 
(4 Thomas Fleming de Fulwood, dudum Comes de Wig- 
ton.— Fordun, I. 14. c. 3.— Ad. Caſe, c. 4. p. o. 
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Lord of Galloway thence had a probable proſpect 


of inheriting their honours: A ſtarchneſs and 
an auſterity, ſtrongly denoted in the very epi- 
thet (/) which, among a race not celebrated for 


gentleneſs of manners, has b-en particularly af- 


fixed to his name, marked his deportment and 
his character; and a man, whoſe daughter was 


married to the heir apparent of the Scotch crown, 


and whoſe ſpirit had rejected Ducal rank with 


ſcorn (m), might propoſe, by forbearing to aſſume 


the title of Wigton, to expreſs contempt both of 
that acquiſition, and of thoſe whom his ſeverity 


had compelled to ſurrender it. Perfect regula- 


rity is not conſtantly obſerved in the titular names 
carried by noble families; and all the titles, to 
which noblemen poſleſs an indiſputable right, are 
ſeldom recited, either in writs in which they are 
occaſionally mentioned, or even in deeds granted 


by themſelves. It 1s not extraordinary, therefore, 
that no documents are now extant, which prove 


Archibald Douglas to have taken the title of Earl 
of Wigton : But is not unlikely that he bore it at 
leaſt in deeds immedaately relating to that eſtate, 
and is certain that one of his CER took it; 

: N - 


(/) Archibald the Grim, or, the Grim Douglas. 
() Buchanan, 1. 10. c. 4. 5.-—Major, 1. 6. c. 7. — Boet. . 1 5 
16, b. en, 15. 6. 10 11 nn. VIII. 694. 
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a proof, that it was underſtood to belong to his 


family. 
In 1406, Robert Stewart, the Duke of Ales, 


who was a long time regent of Scotland, con- 


veyed the Earldom of Buchan, then his property, 


to his ſon John Stewart. In the charter which 
completed the transfer, he is ſtyled Duke of Al- 
bany, Earl of Menteith, and Earl of Buchan: 
But, in another charter, granted within two days, 
by which he confirmed the former, he ceaſes to 
term himſelf Earl of Buchan (2). This title, as 
well as the lands, had gone to John Stewart, the 
grantee of the Earldom. During the wars, waged 
in France by Henry V. with a ſucceſs of which 


_ Engliſhmen are {till fond to boaſt, ſeven thouſand 


auxiliaries were ſent by the States of Scotland, 
under the command of this nobleman, to the aſ- 
ſiſtance of the Dauphin, who reigned afterwards 
under the name of Charles VII. On that expe- 
dition, young Stewart is reported, with his own 
hand, to have killed, at Bauge, the Duke of Cla- 


rence, broiher of the King of England. On ac- 


count of the bravery diſplayed, and ſervices ren- 
dered by him there, Mezerai ſays, the Dauphin 
beſtowed the ſword of Conſtable on the Earl of 
Buchan ; and vader this title he is numbered 
| among 

() Ad. Caſe, ch. 6. p.15 e en of ſtate, 

P- 307. 
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among thoſe who fell in 1424, at the battle 


of Vernueil. Archibald Douglas, grandſon of 
the Lord of Galloway, was one of the volunteers 


who on that occaſion paſſed into France, and 


chooſing, in a foreign country, in which his qua- 
lity could not be univerſally known, to carry that 


title which ſhould readily convey a high idea of 


| his elevated degree, you find him in the French, 


as well as the Scotch hiſtorians, Ing Earl of 


Wigton (o). 
An old writer, whoſe natural ſtyle and necullas 


ſimplicity, wanting not nerves and clearneſs, ren- 


der his portraits ſtriking, and even his narration 
entertaining; in his Memoirs of the Brothers of 
James III. draws with a coarſe pencil a ſtrong 


picture of the eldeſt, Alexander Duke of Al. 


bany. This Alexander,” ſays he, © was of 


0 mid ſtature, broad- ſhouldered, and well pro- 


66 portioned i in all his members, and ſpecially in 


« his face; that is to ſay, broad - faced, red-noſed, 
* great- eared, and of very awful countenance, when 


« he pleaſed to ſhow himſelf to his unfriends :” 


L ET He 


() Fordun, I. 15. c. 18 31. 33. 34. 35-—L. 16. c. 25.— 
Boet. 1. 16. p. 356. —Major, I. c. 6. 9. Buchanan, I. 10. c. 20. 
ſqq. c. 43. ſqq.—Leſlie, VII. 259.— Hawthornden, p. 33. 34. 
—Mezerai on the years 1421, of Charles VI. and 1424 of 
Charles VII. of France. — Hume, ch. 19. 20. r 
735 IX. 48. : X. 308. 332.: XI. gab 


March. 
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He © loved nothing ſo well as able men and good 
& horſe: © was hardy, manly, and wiſe ;” and 
on account of his great proweſs, and of his other 
excellencies, was generally eſteemed, and even 
feared, by the turbulent Barons of the times. 


_ Having been appointed by his father Warden of 
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g the eaſt Marches, Pitſcottie obſerves, that he 
g cc had in his hand at that time the caſtle of Dun- 
. < bar, with the living thereof pertaining to the 
4 Earl of March ;” but that Lord Home, under 
3 pretext of his high office of Great Chamberlain 
a of the Crown, would not ſuffer the tenants of the 
1 eſtate to pay their rents to the Duke; and that 
Alexander, © commoved with the ſame, ſpared 
3 : : 

\F < not to ride the ground-bounds and lands of the 
4 e ſaid Earldom of March, and there uptake the 
„ « ſaid profits and duties at his own pleaſure.” 
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On this ſlender connection Alexander is entitled, 
by Pitſcottie, and even in ſtatutes, Earl of March, 
as well as Duke of Albany (p). 

Orkney In 1455, William Sinclair, the Earl of Orkney, 

-- "od who erected the beautiful chapel till ſtanding at 
Roſlin, obtained from James II. a grant of the 

Earldom of Caithneſs; after which he was ſtyled 

Earl of Caithneſs, as well as Earl of Orkney. 

About 1471, the Earldom of Orkney was ſur- 

ren- 
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() Pitſcottie, p. 1 32. 13 3.— Parl. 1434. c. 151.— Parl. 
1455. c. 47.— Parl. 1483. c. 106. f 3.—Rymer, XI. 423. 
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rendered by him to the Crown; and being there- 
by diveſted of the eſtate, he laid aſide the title 
belonging to it, and was thenceforth called Earl 
of Caithneſs alone. This nobleman was Chan- 
cellor of Scotland; an office of firſt influence, as 
well as higheſt 1 both 1 in the ſtate and 1 in the 


law (g). 


Striking inſtances might alſo be brought from 


| the ancient family of Marre: But, for reaſons. 
which will afterwards be apparent, I ſhall not pro- 


duce them till next chapter. Meantime, your 
Lordſhip will eaſily perceive the 2 of the 
preceding obſervations. | 
Dukes, Marquiſſes, Earls, Lords; the owners 
of Dukedoms, Marquiſates, Earldoms, and Lord- 
ſhips; had not, before the year 1587, a firmer 
right than other freeholders of the King, to fit in 
the national convention: The juriſdiction be- 
longing to them was not more extenſive than that 


Recapi- | 
tulation, 


enjoyed by every inferior perſon whoſe lands 


were erected into a Barony : The only things, 
in which any difference ſubſiſted between them 


among themſelves, were the rank and the appella- 


tion peculiar to each order: Degree and title were 
alſo the only points in which they differed from 


thoſe e commoners who were Barons. They were 


„ 8 therefore 


| (43 Ad. Caſe, 4 4. p. 45 —Crawfurd's Officers of vr 
p- * cee note (E) at che end of the volume. 


der 


15s THE TITLES PASSED 


therefore no more than a ſuperior ſpecies of the 

| Defini- people, termed Lairds by the Scots. It follows, 
1228 that in ancient times territorial honours were 
Titles (7) commonly given to owners of eſtates 

© raiſed to the denominations correſponding to 

s them, and implying precedency on account of 

© their ſuperior extent or higher value, as well as 
of the determinate rank ſuppoſed to belong, or 

to have been * originally, to each appel 

© lation.” 
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PART II. 


Rurks, by which TERRITORIAL HONOURS ; 
deſcended before the year 1587. 


HE preceding definition leads to important 
concluſions, which will illuſtrate the genuine 
nature of thoſe ancient dignities, and, if juſt, will 
confirm the foregoing account of them, as each 
propoſition, deduced from it theoretically, ought 
then to be found agreeable to fact; and in this 
way the conſequences, which ſeem on an accu- 
rate argument to follow from it à priori, will be 
completely eſtabliſhed analytically by experi- 
ment. Theſe propoſitions are no more than co- 
rollaries implied in the general principle, That 
«titles or honours were anciently incorporated 
© parts of noble fiefs raiſed to the denominations 
. reciprocating to them.“ 
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Before 15877 erritorial Honours, accompanying the 
Noble Lands, were deſcendible with them ta 
Heirs-general, female as well as male. 


Fuss. then, I obſerve, that, in all caſes, 
= prior to the year 1587, in which lands were 
erected into earldoms or other dignities, or in 
which honorary titles were derived from noble 
fiefs, the honours were deſcendible to heirs- 
general, female as well as male, to whom the 
grounds raiſed to them devolved. Every part 
of any thing muſt equally belong to its owner; 
and women appear never to have been incapable, 
in Scotland, either of holding property in lands, 
or of ſucceeding to them. The ſtyles or the 
titles, being incorporated parts of the dignified 
eſtates, could not be ſeparated, more than the 
proprietary juriſdictions annexed to them, from 
the integral ſubjects in which they inhered: And 
it is no objection, that theſe implied a right to ſit 
in parliament ; for of old every ſpecies of fret · 
hold ſubjected to the ſame burden. 
Kn eſtate erectedi into a barony was anciently, 
and 
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and ſtill is, deſcendible, in the ordinary courſe of 
legal ſucceſſion, to heirs-general, no leſs than a 
ſimple freehold. The perſon, to whom the ba- 
_ rony belongs, is the only one who can be rermed 
the Baron; and a female, proprietrix of a barony, 
is entitled to the rank as well as the power im- 
plied in this denomination : Nevertheleſs, a wo- 
man could not formerly, no more than ſhe can 
now, fit in parliament; a privilege, however, ap- 
purtenant to her freehold. That incapacity was 
perſonal and temporary only, ariſing from her ſex; 
But ſhe could exerciſe every right appendant to 
her eſtate, which was exerciſable by a female. 
She could alſo tranſmit her barony, with every 
_ privilege annexed to it, unimpaired, either to her 
heirs, or to purchaſers ; and theſe became fully 
entitled to enjoy it in all its amplitude, as ſoon as 
they ceaſed to be diſabled by minority, by ſex, 
or by like cauſes, No other heir, male or fe- 
male, could poſſibly be the Baron, or have any 
right to this appellation, as the barony, in which 
that title inhered, belonged not to him: No per- 
ſon could be either entitled to a ſeat, or bound to 

ſerve in parliament, by virtue of a frechold per- 
_ raining to another: One could not claim over 
another's grounds a juriſdiction conferred on 

their owner alone: And it is impoſſible to point 

out any privilege, higher or lower, annexed to 
| k4 
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the eſtate, which a perſon different from its pro- 
prietor could poſſeſs on a barony, belonging not 
to himſelf, but to her. 

From Baronies a tranſition is eafily made to 
Earldoms, which indeed were no more than a 
| higher order of Baronies, differing from them 
only in name and in rank. Lands exalted to 
this elevated dignity were not limited to heirs- 
male, but, like imple frecholds, were deſcend- 
ible at common law to heirs-general : The per- 
ſon, therefore, female or male, who happened by 
ſucceſſion to become owner of a Comitatus, be- 

ing the Comes, could not fail, more than one 
who acquired it by purchaſe, to be denominated 
Counteſs or Earl, and would be allowed both the 
title and the precedency due to the proprietor of 
an eſtate raiſed to this honour. A female, in- 
deed, to whom the nobilitated lands devolved, 
could not give counſel, or perform ſervice in par- 
liament: No more could a Baroneſs or a Free- 
holdrix; yet that right was inherent in the one 
dignity as much as in the other: Women could 
not ſerve in the field; they were not, however, 
diſabled on that account from inheriting fiefs 
held by military tenure : Even juriſdiction is not 
exerciſable by them in perſon ; but they are not 
# incapable of enjoying lands to which it is an- 
"* Nexed: And they could alwa 85 tranſmit their 
2 wy eſto ales, 
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_ eſtates, together with the whole appendants of 1 


them, to their 1 as well as ponies them en- 
tire. | 


firmed by examples. Scotch hiſtory, as well as 


A principle, i in itſelf evident, aca not be con- 


old records, are full of them. Almoſt all the an- 


cient Earldoms of Scotland were territorial ho- 
nours. The eſtates, belonging to the perſons 
who poſſeſſed thoſe dignities, are conſtantly 


found, in the words uſed to deſcribe them, to 


have been erected into Comitatus of the deno- 


minations borne by their owners; and, in every 


| inſtance, titles correſponding to them were car- 


ried by thoſe who enjoyed the dignified lands. 
In 1270, on the death of one of thoſe enthu- 


Carrick. 


ſiaſtic ſpirits who engaged in the delirious adven- 


ture of the Cruſades, Adam Earl of Carrick, in 


that holy land which he had marched from the 


fartheſt region of the weſt to deliver out of the 
unhallowed hands of the Infidels, the Earldom of 


| Carrick devolved to his only daughter Margaret, 
who not only poſſeſſed the eſtate, but bore the 


title of Counteſs of Carrick. This Lady, one 


day a-hunting, caſt eyes on Robert Bruce, fon 


of the Lord of Annandale, and being captivated 


by his appearance, prevailed on him, not without 


a reſiſtence on his part, to accept of an invitation 


0 her caſtle of OY: The impaſſioned | 


fond. 8 
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fondneſs, diſcovered by thoſe forward advances, 
produced not the reſilient averſion which beha. 


viour leſs indelicate might have had on a mind 


either more ſuſpicious or leſs ſuſceptible than that 


of Bruce. A marriage was ſoon concluded be- 


tween them. Their eldeſt ſon was that gallant 
King, Robert the firſt of Scotland : And this 


Prince having obtained, on the death of his mo. 


ther, a proper right to the Earldom, was diſtin- 


guiſhed, before his N by the title of Earl 


of Carrick (a). 
On the death of Di Macduff, dis this. 


teenth Earl of Fife, heir-male lineally deſcended 


from that Macduff who killed Macbeth, and who 
is rendered famous even in England by Shake- 
ſpeare's tragedy, Iſabel, his only child, ſucceeded 
him in the eſtate, and was univerſally acknow- 

tedged Counteſs of Fife. In this character ſhe 
ſurrendered the Earldom, that a new grant might 


be made of it by David II. to her ſecond huſband 


Sir Thomas Biſſet (6), a Royal favourite, thereby 
to fruſtrate a prior ſettlement which had been 
| EX · 


(4) Fordun, I. 10. c. 24. 29. 1. 11. c. 13. &c,—— Bott. 
k 13. 14.—Winton, c. 139.—Major, 1.4. c. 12. 13. 17. &c. 
Buchanan, 1.8. c. 7. 8. &c.—Rymer, II. 178. 189. 266. 
471. 614.643. 714. 988. 997. III. 620.—Dalrymple's Col- 
lections, p. 363. &c. — Mackenzie's Cond. p. 7. and Lo- 
vat's Anſwers, p. 11.—Ad. Caſe, ch. 5. p. 18. | 

(5) * 6. c. 33. 


TERRITORIAL HONOURS. 163 


executed by her father. But in 1371, under the 
title of Counteſs of Fife, after all her huſbands 
had died, ſhe entered into an indenture, in terms 
agreeable to the former deſtination of her lands, 
engaging to reſign the Earldom, and to ſettle it 
on her kinſman Robert Stewart Earl of Menteith. 


The Earl of Menteith, having in conſequence 


ſucceeded to the lands, was thenceforth ſtyled 
Farl of Fife, as well as Earl of Menteith, and 
retained that title even after he had become 
Duke of Albany. Bis ſon, Murdoc, alſo bore 
it. At the coronation of James I. Murdoc exer- 
ciſed the privilege, belonging to bim in that cha- 


racter, of placing the King in his chair of ſtate, 


and of putting the crown on his head, at the ce- 


remony of his inauguration : And it was by his 


forfeiture that the palace of Falkland, the ſeat of 


the family, and the reſt of the Earldom, came 185 


the Crown (c). 
Among all the noble families of whoſe high 
anti- 


9 5 Sibbald's : Hiſtory of Fife, p. 97. enen Offi - 
_ cers of State, p. 301. 307.—Anderſon's Diplomata, Ne 57. 
61. 63, — Fordun, I. 11. c. 22. I. 14. c. 49. 51. 52. 53. 


5s. I. 15. c. 4. 37. J. 16. e. 2. 9. 10. — Boet. I. 16. p. 340. 


344. 346.— Buchanan, l. 9. c. 64. I. 10. c. 8. 27. 28. 47.— 


Leſlie, VII. 262.— Hawthornden, p. 15. 19, 22. 23. 46.— 


Rymer, VIII. 35. 45. 635. 708. 737. IX. 45. 60. X. 298. 
Mackenzie's Cond. p. 8. and Lovat's Anſwers, p. 13. 
14. Ag. * ch. 5. p. 23 A 455. 0. 43. 
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antiquity vanity is ſometimes apt to boaſt, the 
houſe of Marre ſeems to be that which can at 
once carry its nobility to the remoteſt period, and 
authenticate it by the beſt evidence (d). Tho- 
mas Marre, one of its ancient Earls, dying with- 


: out iſſue in 1377, was ſucceeded in both title and 


eſtate by his ſiſter Margaret. This Lady married 


William Douglas Earl of Douglas; the noble- 
man who, on the death of David II. revived the 


claim which ſeniority of lineage had given his 
family to the crown of Scotland, Margaret, 
Counteſs of Marre, ſurvived her huſband: In 
conſequence, their ſon James, during her life, 
bore the title of Earl of Douglas, and on her 
death added that of Marre to the dignity which 


had already devolved to him from his father (e). 


James Douglas, Earl of Marre and Earl of 
Douglas, was killed in that celebrated battle in 
which his troops gained, at Otterburn, a com- 
Lan victory over ng. Percy and the Engliſh; 
and 


| (4) See note (B) at the end of the volume. | 

(e) Fordun, I. 11. c. 22. 1 14. c. 24. 36. 42. 49. 51. — 
Boet. I. 16. p. 340. — Dalrymple's Collections, p. 380.— 
Crawfurd's Officers of State, p. 298.— Mackenzie's Cond. 
and Lovat's Anſwers to them. —Charters, No 2. 3. 4. 5. of 
Append. ſecond, produced in a cauſe determinod gth Dec. 
1762, Duke of Hamilton v. Archibald Douglas, Eſq.— 
Caſe of the Counteſs of Sutherland, p. 10,— Ad, _ 
ch. 5. p. 1 ns, VII. 175. 
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and perhaps his name is better known from the 


| admired ballad of Chevy Chace, and from Mr 
Addiſon's criticiſm upon it, than from the whole 


body of Scotch hiſtorians, not excepting the 


claſſical paragraph in which Buchanan records 
the heroic circumſtances of his fall. On his 
death, without legitimate children, the Earldom 


and the honours of Douglas deſcended to Archi- 
bald, his brother by the father; but thoſe of 


Marre went to his ſiſter-german Iſabella (). 

In 1514, on the death of John Sutherland, 

| Earl of Sutherland, the Earldom devolved on his 
fiſter Eliſabeth, who, in conſequence of her pro. 


perty of the eſtate, became Counteſs of Suther- 
land, and tranſmitted the dignity as well as the 
lands to her deſcendants (g). Sutherland, then 
heir - male of the family, and lineally ſprung from 


the ancient Earls, LEN not to either (9). 


(f) Farko, J. 14. 8. 51. 56. I. 16. 6. 3. = Bout: 1.16. 


p. 345.— Buchanan, I. 9. p. 57. 58. 59.—SpeRator, No 70. 


74-—Rymer, VII. 2. 45. 175. 468.—Lovat Papers, ibid. 


—Sutherland Caſes, ibid. — Charter, N* 5. of Append. ſe- 
cond of Archibald Douglas, | 


(g) See b. 3.48. 


Suther- 
land. 


(5% See B. 3. $ 8 Note (F) at the end of the volume, 5 
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To Heirs- male. 


N ancient times noble fiefs did not always de- 
ſcend, more than other landed eſtates, to the 
neareſt heirs of their laſt owners. Remote males 
were ſometimes preferred by ſettlements to near 
femalcs ; brothers to daughters, uncles to ſiſters, 
couſins to nicces, or the like. Still, however, in 
caſes in which dignified fiefs went not to heirs- 
general, but were limited to heirs-male, the ho- 
nours accompanied the property, and were con- 


ſtantly enjoyed by thoſe who ſucceeded to the 


lands. 

William Deng the ſixth earl of Douglas (), 
by his violence and by his enormities, laid the 
miniſters of James II. under a neceſſity of enti- 


cing him and his brother David, by an impoſing 
diſſimulation of much kindneſs, into the caſtle of 


Edinburgh, and of ſeizing that opportunity, im- 
mediately 


(i) That Earl of Douglas was commonly attended by a 


large body of horſe (Pitſcottie ſays a thouſand, two thou- 
ſand, or more; an incredible number); and even affected a 


ſtate equal to royalty, making knights, creating noblemen, 
and holding parliaments within his own territories. 
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mediately after having regaled them with a ſump- 


tuous entertainment, of leading them to inſtant 


execution, without even the ſpecious form of a 
| deceitful trial. On their death without iflue, 
the Farldom of Douglas, in conſequence of an 
entail, went to their father's brother, James Dou- 
glas, the heir-male, by whom the title was ac- 


cordingly enjoyed: But the large eſtates in Gal- 


loway, in Annandale, in Balveny, and in Or- 
mond, which had been held by William in fee 
fimple, deſcended to his ſiſter Beatrix, the Lady 
recorded for her beauty or for her fortune under 
the name of the Fair Maid of Galloway (#4). 
In 1452, John Stewart, Lord Lorn, ſettled his 


Lorn - 


noble lands of Lorn on the heirs-male of his 


body; and, in default of them, on his brothers, 
Walter, John, Allan, and James, ſucceſſively one 


after another, and on other collateral males. On 


his death in 1469, without male. iſſue, the eſtate 


deſcended not to any of his daughters, but paſſed 


under that ſettlement to his brother Walter, who 


enjoyed the title, as he was owner of the Lord- 


=p {7)- 
Ar- 


(4) Picootiie,p, 14. 33.— Buchanan, I. 11. c. 9.17.18. 
——Hume's Hiſtory of the Douglaſſes. * 
58. 61. 66. 

(i) Memor. for Lord Lorat; p. 6. —Supplemental Caſe 

07 Sir R. OY P- 17 —Ad. _ c. 6. * 86.—Stew- 
pe arts 
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Archibald Earl of Angus, a nephew of Gavin 
Douglas the tranſlator of Virgil, married Marga. 
ret, eldeſt daughter of Henry VII. of England; 
and his deſcendants ſtill inherit the crowns of 
Great Britain, of Sardinia, of France, of Spain, 
and of Pruſſia. Nevertheleſs, the title deſcended 
not to their daughter, Lady Margaret Douglas, 
wife of the Earl of Lennox, mother of Lord 
Darnley, grandmother of James VI. niece of 
Henry VIII. and firſt coufin of Queen Elizabeth, 
In 1547, he had deviſed the Earldom of Angus, 
and had taken a charter ſettling it on his heirs- 
male. Hence, on his death, the eſtate went to 
his nephew David Douglas, by whom in conſe- 
quence the dignity innen in it was . 
led (m). 


art's Hiſtory of the Stewarts, p- 16 2 7e. Crawfurd's 


Officer's of State, p. 44. 


() Hawthornden, p. 208. 209. 216.— Pitſcottie, p. 218. 


233. — Lovat's Ad. Cond. p. 5. 6. — Sup. Caſe, p. 21.— 


Ad, Caſe, ch. 6. p. 99. 100.—Crawfurd's Officers of State, 
p. 75. — Charters, 31ſt Aug. 1547, 11th Nov. 1564. and 


16th March 1707, and other deeds cited in Mr Douglas“ 


A ppendix. 


8 E C T. 
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BL C-T:- 


To thoſe eldeſt Heirs-portioners, who ſucceeded to 
the Noble Tiefs without Diviſion. 


Lore eſtates, i in all caſes in which their des 


ſcent is not predetermined by ſettlements, 


but left to proceed in the courſe directed by law, 


in which their laſt owners leave either more 
daughters than one, or repreſentatives of more, 


made by ſtems among heirs-portioners in other 


caſes. But if the rule be general, that in an- 


and in which males exiſt not who are entitled to 

be preferred in the inheritance, deſcend in copar- 
cenary, or are equally divided by branches, a- 

mong all the females, and the repreſentatives of 
thoſe who are dead. An equal partition 1s alſo 


cient times the nobility of lands accompanied the 


entirely to one of them, the heirels, to whom the 


grounds belonged, muſt have corey the —— 
incorporated into them. 


Henry Earl of Athole died without male e 


| fiefs raiſed to honour, then in caſes in which, be- 
fore 1587, any noble eſtate, that ſhould other- 
wiſe have been divided among parceners, went 


Athole. 
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but left at leaſt two daughters; Iſabel, who mar- 


ried Thomas of Galloway, and Fernelith, who 
married David de Haſtings. The Earldom went 


entire to Iſabel, the eldeſt, who in conſequence 


became Counteſs of Athole; and the dignity, as 
well as the eſtate, deſcended from her to her fon 
Patrick Earl of Athole (n). 


William Roſs, Earl of Roſs (o), left two daugh- 
ters, Euphemia and Joanna, between whom, at 
common law, the Earldom, on his death, 
ſhould have parted. .'The lands of Philorth were 


given by their father to Joanna, the youngeſt, - 


who married Sir Alexander Fraſer thane of 
Cowie ; and are ſtill enjoyed by Lord Salton, 
their lineal repreſentative. But the noble fief, 
in conſequence of a ſettlement made by the Earl, 
went all to Euphemia, the eldeſt. The charter, 


which followed on that deed, mentions not the 


honours, and 1s confined to the lands : The title, 


however, as well as the Earldom, was polleſſed 


by her, and tranſmitted to her poterity (PH). 
Tho- 


(2) Mackenzie's dis p. 1. and his Cond. p. 4.—Lovat 3 


Anſwers to it, p. 4. —Dalrymple's Collections, p. 379-— 
Chart. Dunferm. Ad. Caſe, c. 5. p. 8. Fordun, l. 9. 
& 48-59. (% Fordun, 1. 13. c. 45. 

(%) Charter, dated 23d October 1370. Mackenzie's 


Cond. p. 13-—Lovat's Anſwers to it, p. 23 .—Suth. Caſe, 
Pp. 10. -— Suth. Appen. No 2 Sup. Caſe, P- 32. Ad. Caſe, 


c. 5. p. 26.— Major, I. 6. c. 12. Buchanan, r 10. c. 31. — 
Leſlie, VII. p. 995 | 


„ 


Thomas Stewart, Earl of Angus, a deſcendant 


Angus. 


of that Lord of Bute (2), from whom both 
Charles I. and Oliver Cromwell were ſprung, 


died without iflue in 1377; but he had two fi- 
ſters, Margaret and Eliſabeth. The Earldom 


was not, however, divided between them. The 
eſtate went wholly to Margaret. This Lady en- 
joyed the honours, as well as the lands; and ha- 
ving married the Earl of Douglas, by whom ſhe 


had a ſon George, tranſmitted both the dignity 
and the eſtate of Angus from the name of 
Stewart to the name of Douglas (7). 


James Stewart, the Earl of Murray, ſtill re- 
membered under the honourable appellation of 


the Good Regent (5), was aſſaſſinated in 1571. 


His only children were two daughters; Eliſabeth, 


Murray, 


who married Sir James Stewart of Down, and 


angie who married Francis Hay, Earl of 
M 2öööð;ʃç Cx 8 


(4) Sir John Stewart of Bute Nain in the great battle 


fought at Falkirk, to which the Engliſh army was led 

againſt Sir William Wallace by Edward I. in perſon. 
(r) Mackenzie's Cond. of Inſtances, p. 1. — Cat. p. 1.— 

Lovat's Ad. Cond. p. 4.— His anſwers, p. 3. — Suth. Caſe, 


p. 10.—Sup. Caſe, p. 21.— Ad. Caſe, c. 5. p. 33.—Ander- 


ln's Diplomata, Ne 57. — Marriage-articles, 24th May 
1397, and three Charters (Ne 2. 3. 5.), lately pon in 


Appen. II. for Archibald Douglas, Eſq; 


0) Spotſwood, p. 234. —Melvil's Memoirs, p. 206. 
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Errol: And, on his aſſaſſination, his Earldom . 


was not parted between them, but, in conſe- 
quence either of a ſettlement under which the 
fief ſtood deviſed at his death, of an agreement 
concluded after it between the two ſiſters, or of 
the early death of Margaret, the youngeſt, without 
iſſue, before obtaining inveſtiture in her portion 
of the lands, went entire to the eldeſt. Eliſa- 


beth poſſeſſed the dignity, as well as the eſtate; 


and both are fill enjoyed by her — 
ants (2). 


S r f 


To Heirs di ifferent ok any of the three _ | 


Species. 


N ancient times, territorial honours were not 
limited in their deſcent to any determinate 


line, and did not always devolve either to the 


| heir-general, or even to the heir-male, of the laſt 
poſſcſſor of them, but, without obſerving any fix- 
ed courſe, frequently went, in conſequence of 


ſettle⸗ 


(u) Sup. Caſe, p. 20.— Ad. Caſe, c. 6. p. 100. 116. — 


Brief of Sir R. e p. 120. 
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ſettlements, to a perſon different from both, 


ſometimes to a younger ſon, ſometimes to a 


younger daughter. Still, however, amidſt all 
that variety, it ſeems pretty certain, that they 
were conſtantly enjoyed by the perſon, female or 


male, to whom the fiefs ennobled by them de- 


ſcended. 


James Dinbar, Earl of Murray, had two 


daughters, and the Earldom of Murray was not 
parted between them. Janet, the eldeſt, during 
her father's life, married Sir James Crichton, 
who was eldeſt fon of the famous Chancellor, and 
who was himſelf raiſed to the Great Chamber- 
lainſhip of Scotland. The high credit poſſeſſed 
by her huſband and by his friends, together with 


Mu rray. 


her natural prerogative of ſeniority, would un- 


queſtionably protect her from any groſs injuſtice: 
Nevertheleſs, Janet got no more than the lands 


| of Frendraught. The Earldom of Murray, pro- 
bably in conſequence of a ſettlement which had 


been executed by her father, went entire to her 


younger ſiſter, Mary, a Ward of the Crown, by 
| whom, accordingly, the dignity as well as the 

_ eſtate was enjoyed. A gift of her wardſhip was 
made by James II. to Archibald Douglas, who, 
having thereby acquired poſſeſſion of her lands, 
availed himſelf of the advantage afforded him by 


the favour of his Sovereign, to obtain her perſon | 


M 3 in 
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in nige On this occaſion. the Farldom 
paſſed from her to her huſband. Archibald 
Douglas became Earl of Murray; and ſharing 
both in the enmities and in the fate of his bro. 
ther, the Earl of Douglas, who, under a promiſe 
of ſafety ſolemnly contracted to him, had been 
enſnared into the caſtle of Stirling, and whoſe 
foul murder has infixed an indelible ſtain on the 
Royal hand which perpetrated it there, he was 
attainted by Parliament in 1455. On his forfei. 
ture, the Earldom was granted by the King to 
Janet, and the title was a ſhort time borne by 
her: But being unable, in a country then in- 
tractable, in which the Gordons, her enemies, 
domineered, to maintain poſſeſſion of the lands, 
ſhe reſtored the eſtate to the Crown, and retained 
not the honours (x). 
Fluntley, Alexander e the firſt Earl of Huntley, 


e 
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| was thrice married, His firſt wife brought him 
1 | no children. By his ſecond, Giles Hay, heireſs. 
L 2 of John Hay of Tillibody in Clackmannanſhire, 
| whoſe eſtate was ſtipulated to deſcend to her own 
; 


Tx} Mackenzie's_Cat, p. 9.— His Cond. p. 12.—Lovat's 

Anſwer, p. 20.—Dalrymple's Collections, p. 346. —Plt-_ 
ſcottie, p. 46. 47. 48. 75. 76. 80. 93.—— Buchanan, l. II. 
g. 26. &c.—Crawfurd's Officers of State, p. 30.311. — Haw- 
a P- 71. 80. 83. 86. 87. 88. 89. Parl. 1455 


. | . 43. 44+ p- 305 — XI. 285. 300. 326. 334. 
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| a he had a ſon, FT Seton de 
Gordon, His third Counteſs, Eliſabeth Crich- 
ton, a daughter of the Chancellor, bore him a 
ſon named George; and out of reſpect to an al- 
| liance which muſt then have been reckoned ho- 
nourable, as well perhaps as to prevent the ex- 
tinction of either family, the Earldom of Huntley 
was ſettled by him on the heirs whom he might 
have by her. In 1450 the Earl obtained from 
James II. a charter, granting that noble fief, in 
terms of his ſettlement, to himſelf and to them. 
On his death the dignity d&volved not to his eldeſt 
ſon, Alexander Seton de Gordon, but went to his 
ſecond ſon, George, who ſucceeded to the eſtate ; 
and George tranſmitted both to his poſterity. 


Alexander Seton, the eldeſt fon, got no more 


than the lands of Tillibody, which had belonged 
to his mother Giles Hay; and his deſcendants, 
who, I believe, are poſſeſſed at preſent of the ba- 
_ rony of Touch, notwithſtanding the ſeniority of 
their lineage, are ſtill commoners : But the Duke 
of Gordon, who is ſprung from George the 
younger branch, inherits the honours as well as 
the eſtate of Huntley ( „. 


| () Ad. caſe, ch, 4. p. * 


N 4 SECT. 
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CT 


Were borne by Huſbands in right of their Wives, 


* ſtrict union formed by wedlock eſtabliſhes 
* a ſpecies of ſociety between every couple 
connected by that ſacred band. Their common 
children, in whoſe company both parents find 
great delight, and whoſe welfare their hearts are 
fond to promote, render their intereſts one, and, 
co-operating with the affection entertained by 
them for each other, naturally engage them to 
live together in the ſame houſe. A family, to be 
ſupported and to be governed, is thus produced 
by their co-habitation: And the male, excellingin 
ſtrength, and abler to labour, has in moſt nations 
arrogated to himſelf, amidſt artful appearances 
of much obſcquiouſneſs, a real ſuperiority over 
the female. As his rights reciprocate to his toils, 
his obligations are proportioned to his abilities. 
The maſter of the family is bound to maintain 
his own houſehold; and moveables being the 
only things capable of being turned directly into 
food or into clothes, tlie man, in conſequence of 
the 
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the burthens to which his dominion ſubje&ts him, 


acquires the property of the whole perſonal eſtate, 
which either belongs to his wife at entering into 
marriage, or accrues to her during its ſubſiſtence. 


The fruits, producible by her real eſtate, being 
moveable, his marital intereſt implies alſo a right 


to poſleſs it, and to reap them. Henee in Scot- 


land huſbands obtained the titles annexed to the 


fiefs of their wives, as the poſſeſſion, the manage- 


ment, and the ſubſtantial advantages derivable 
from both, were enjoyed by the man (z). It is 
not unuſual, even at preſent, for gentlemen to aſ- 
ſume the ſurnames of heireſſes whom they marry; 


and the additions taken by them are often bor- 
rowed from lands with which they are connected 


in this tranſitory manner. 

Robert Stewart, the Prince by whom the realm 
of Scotland was governed with ſplendour till he 
died at the advanced age of fourſcore, was be- 
ſtowed by his father Robert II. at an early pe- 


Menteith. 


riod of life, on Margaret, heireſs of the rich Karl- 


dom of Menteith, and in conſequence became 
Earl of Menteith; a title which was retained by 


him even after he had been created Duke of Al- 


bany. You find him taking it in a lofty letter, 
addreſſed to Henry IV. of England, in which, 
in the language alfected by Royalty and by the 


Church, 
Ty (z) Dalrymple's collections, p. 220 


Roſs, 
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Church (a), he defcribes himſelf, << By the grace 

« of God, ſon of the King, and governor of the 

kingdom of Scotland (5).“ . 
His brother, Alexander Stewart, the Earl of 


Buchan, who burnt that beautiful edifice of which _ 
ſome elegant remains are till to be feen at Cl. 
gin (c), and whom, for that and ſimilar violences, 


the clergy have tranſmitted to poſterity under the 
name of the Wolf of Badenoch (d), eſpouſed 
Euphemia Counteſs of Roſs; a woman, whoſe 
ſhrewiſhneſs even his ferocity was unable to tame, 
Amidſt the miſunderſtandings which aroſe be- 
tween them, it is not likely that Alexander's pride 
allowed him to aſſume the title of Earl of Rofs, 


But her former huſband, Sir Walter Leſly, with 
whom 


fa) Rymer, II. 488. | 
(5) Crawfurd's Officers of State, p. 301. 307 Det 
rymple's Collections, p. 392. 393. — Fordun, I. 14. c. 37. 


I. 15. c. 3). Major, 1. 6. c. 10. -Mackenzie's Cond. p. 11. 


and his Cat. p. 9.—Suth, Caſe, p. 12.— Sup. Caſe, p. 34.— 
Ad. Caſe, ch. 5. p. 18. 24.: ch. 7.p. 173.—Sibbald's Collec 
tions, p. 97.— Rymer, VIII. 635. 708. 737. : IX. 45. 60. 
X. 298.—Anderſon's Diplomata, Ne 57. 61. 63. 65.— 
Crawfurd's Peerage, p. 100. - Sir David * Re · 
marks on the Hiſtory of Scotland, ch. 19. 

(e) See a View of the Cathedral of e in Cordiner' 
Antiquities, plates 8th and ꝗth. | 

BY. Fordun, I. 14.c. 56.—Boet. I. 16. p. 346. Aer, 16. 

6.— Buchanan, I. 9. c. 67. —Shaw's Hiſtory of Moray. 
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whom probably ſhe had lived on better terms 
than with Buchan, appears to have carried it (e). 
Alexander Stewart, an illegitimate ſon of that Marre. 

Farl of Buchan, is a perſonage diſtinguiſhed in 
the Scotch hiſtory by the variety and the ſingu- 

larity of his adventures and of his character (). 

All his enterpriſes, even thoſe undertaken by him 

in his early youth, mark a maſculine and bold, 
but ſomewhat irregular and romantic underſtand. 
ing. His firſt public appearances were made at 
the head of a lawleſs banditti, by whom extenſive 
_ ravages were committed around them: And ha- 

ving then thrown wiſhful eyes on the ample eſtate 
enjoyed by Iſabella Douglas Counteſs of Marre, 

his ſait was warmly ſupported by that barbarous 
phalanx. Laying ſiege, under their auſpices, to 
her caſtle of Kildrummy (g), the daring adven- 
turer, by a courtſhip conducted in that rough, 

| | | „ 


(e) Rymer, VII. 53. 215.— Fordun, 1. 16. c. 15.— Bu- 
Chanan, 1. 10. c. 31.—Leſlie, VII. 2 58.—Ad. Caſe, ch. 5. 
p. 27. : ch. 7. p. 174.— Major, I. 6. c. 12.—Hawthorndes, 
„ „ „ 
(/) It was by his vigour that, in 1411, with an army ex- 
peditiouſly collected in the counties ſituated between the Tay 

and the Spey, an effectual check was given, in a bloody 

battle fought at Harlaw, to a rebellious attempt made by 
Donald Lord of the Iſles, an ally of Henry IV. of England, 

to maintain poſſeſſion of the extenſive Earldom of Roſs. 
Kymer, VIII. 527. (x) Cordiner, p. 15. 
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but ardent manner, ſucceeded no leſs in winning 
her affection than in obtaining her perſon in mar. 
riage. In conſequence Alexander Stewart arri- 
ved at the dignity of Earl of Marre, becauſe in 


ber right he was poſſeſſed of the Earldom (5). 
Buchan. 


Chriſtian Stewart, Counteſs of Buchan, whoſe 
father, the Maſter, was flain at Pinky (i), mar- 
ried Robert Douglas, a brother (by the mother) 
of Murray the Regent. Her huſband, in her 
right, became Earl of Buchan, and transferred 
that dignity from the houſe of Stewart to the 


name of * 9 Z 
In 


00 Fordun, I. 15. c. 19. 21. : 1, 16. e. 1j. 25. Boet. l. 17, 


p- 360. Major, I. 6. c. 10. 12. 13.— Buchanan, I. 10. c. 18. 
33. 43. 44.—Leſlie, VII. —Hawthornden, p. 27. 34.—E- 
vergreen, I. 78. — Mackenzie's Cond. p. 11. — Ad. Caſe, 
ch. 7. p. 175.—Rymer, VIII. 450. 461. goo. : X. 332. 
491.— Charter, dated 2oth April 1406, by Alerander Co- 
mes de Marre. 

(i) In a battle fought in 1547, by the Scat: againſt the 
forces of England, in defence of the perſon of their Sove- 
reign, whom Henry VIII. out of a juſt regard to the poli- 
tical happineſs of both nations, had anxiouſly Ripulated for 
his ſon, and whom Edward's miniſters wiſhed to _ to 
performance of that contract. 

(% Records of Parl. 1567. and 1579. Keith; p. 452. — 


Anderſon's Collections, II. 228.—Charter, 7th April 1574, 

B. 34. Ne 123.—Mackenzie's Cat. p. 3.—Lovat's Anſwers, 

p- 9.— Ad. Caſe, ch. 5. p. 63.: ch. 7. p. 176.—Pitſcottie, 

p. 329. 352. 356, | e | 
1 
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In 1 771 it was adjudged by the Houſe of Lords, 
That Adam Gordon, (a ſon of the Earl of Hunt- 


ley), who had married Eliſabeth Sutherland, 


99 
land. 


Counteſs of Sutherland, aſſumed in her right the 
honours belonging to that Earldom. In private 


deeds, in public acts, in royal grants, in privy 
council, the title of Earl is given him, and he 
enjoyed all the privileges implied in it (7). 


V 


Were perhaps talen both by Fiar and by Liferenter, ; 


I An apt to ſuſpect, that in caſes in which an 


Earldom belonged to one perſon for life, and 
was held by another in fee, it was not uncommon 
for both the fiar and the liferenter to carry the 


title of Earl. 


Robert Bruce, who married the Counteſs of Carrick. | 


Carrick (m), had children by that Lady; and 


having ſurvived her, either retained by courteſy a 


right to poſſeſs her eſtate for life, or, in conſe- 


quence of the feudal offence given by her irre- 


gular martiags to her ſuperior Lord, obtained 
from 


(1) Page 165. above. —See note (G) at the end of the ve- 


| lume. 3 3 (m) Page 161. 162. above. 


1292. 


knees ſwearing fealty to a Prince whoſe right he 


Levenax. 
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from the Sovercign a grant of the Earldom to 
himſelf (n). During the minority of young Bruce, 
his father, after the death of his wife, perhaps to 
avoid the humiliating ceremony of proſtrating 


himſelf in a ſuppliant poſture, and on his bended 


might be reluctant to acknowledge, a few days af. 
ter Edward of England had pronounced his de- 
ciſion, diſmiſſing the claim of the Lord of Annan- 


dale'to the Scotch crown, executed a deed, de- 
claring to John Baliol, that he had ſurrendered 


the fief to his ſon, and beſeeching the King to 


accept of his homage for it. He ſeems not, 


however, to have made either an actual convey- 


ance, or a formal reſignation, of the Earldom: 


But both Robert Bruce the ſon, and Robert 


Bruce the father, bore the title of Earl of Car. 
rick, They are recorded under it among thoſe 


who ſwore tealty to Edward I. (o). 
John Stewart of Darnley, in whoſe favour a 
new Earldom of Levenax was erected by James III. 


in 1483, out of a part of the ancient Earldom of. 
Lennox, having ſurrendered that noble fief to the 


__ Crown, 


() Fordun, . 10. e. 29. | 
() Rymer, II. 612. 614. 714. 859.—Pryne, v. 3. p. 653. 


— Knyghton, p. 2482. 25 14.—Ad. Caſe, ch. 5. p. 21. 
—Fordun, I. 10. c. 29.: 1. 11. c. 13.—Ridpath's Border- 


Hiſtory, p. 182. 
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Crown, took a new inveſtiture to himſelf for life, 


and to his eldeſt ſon Matthew Stewart in fee. 
John Stewart the father, as well as Matthew 


Stewart the ſon, was, during his life, termed Earl 


of Levenax (p). 
George Dongle. a ſon of William Dovglas 


Angus. 


5 Fan Margaret Stewart, Earl and Counteſs of 
Douglas and of Angus (q), married Mary, 


daughter of Robert III.; and, by a royal charter 


iſued in 1389, the Earldom of Angus was veſted 
in his perſon, under a reſervation of the liferent of 
it to the Counteſs. Hence George Douglas was 
ſometimes termed Earl, as well as Lord of Angus, 


before the death of his mother (7). 
Walter Stewart Earl of Athole got n his 
nephew James I. a grant of the Fark: of 


Strath- f 


ern. 


Strathern 


(p) Indenture between John Earl of 1 and his 
ſon, and Eliſabeth Monteith and her ſon, dated 18th 
May 1490.— Charter, granted in September 1490, by 
Matthew Earl of Levenax to Eliſabeth Monteith. - Inden - 
ture, dated 11th July 1493, between John Earl of Levenax 


and John Haldane of Gleneagles;—all printed, and other 


papers to which appeals were made, in a cauſe determined 


by the Court of Seſſion, Jan. 23. 1781, General Fletcher 


v. James Ferrier, (2) See p. 164. 165. above. 
(7) Ne 3. 4. 5. of Appendix II. of Archibald Douglas, 


Eſq;—Indenture 14 10, cited in Lovat's Ad. Cond. p. 5.— 
Ad. Caſe, ch. 5. p. 33.— up. Caſe, P- 21.—Anderſon's 
ee Ns a 5 


Buchan. 
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Strathern for life, and in conſequence added the 
title of Strathern to the other digninies poſleſſed 


A by him (s). 


John Stewart Earl of Buchan, after having di- 


veſted himſelf of the property of the Earldom | 


in favour of his ſon, ſtill retained the title, in 
conſequence of the intereſt which he had reſerved 


in the eſtate, during life ; notwithſtanding that 


his grand-daughter Chriſtian Stewart (2), who, 


on the death of her father, had been directly 


ſeiſed in it, was exerciſing the rights which were 


then ſuppoſed to be annexed to the fee (u). 


S K Tv. 


Became extind on the partition of the dignife Fi 
among Co-heirefſes. 


| 7 the foregoing Wan be . in truth, 

every cauſe, by which an eſtate was de- 

prived of its nobility, muſt have effected an ex- 

tinction of the honours annexed to it. In an- 

cient times a doubt appears to have been enter- 
tained 


(s) Ad. Caſe, ch. 5. p. 57. (9) 3 180. above. 
oy Ad. Caſe, ch. 8. * 60. 61, 56. 


TERRITORIAL HONOU RS. 185 


tained by lawyers, whether, on the alienation of 


part of a parcel of lands which had been united 


into a Barony, the piece which was reſerved, as 


well as the part which had been alienated, did 


; not loſe the quality of union, and the other pri- 


vileges implied in that condition : But it ſeems 
not to have ever been thought that each of the 
portions of a landed eſtate, which had deſcended 


to coparceners, and which had been parted among 


them, ſtill retained the ſame feudal dignity which 
had belonged to the whole tenement before its 
diviſion. After a partition, no ſolid reaſon can 


be aſſigned for beſtowing a preference on any 
one of the ſhares above others, exactly co-ordinate _ 


to it in every reſpect, nor any view which can 


determine imagination or judgement to that par- 


tiality. Probably, therefore, titles of honour be- 
came extinct as ſoon as the fief, into which they 
were incorporated, devolved to coparceners, and 


was divided among them. It is true, that in the 


caſe of the ſucceſſion of portionèrs, things which 
are impartible are commonly held, in Scotland, 
to go to the eldeſt of the co-heirefles. This rule, 
however, always ſuppoſes objects which are not 
extinguiſhed, and applies only to rights, ſuch as 
patronages, oſſices, and perhaps ſuperiorities, 
which form exiſtent parts of the inheritance, and 


at the ſame time are in themſelves really indivi- 


"do ſible. 


'N 1 vESCEST' 0: 


ſible. It extends not to territorial honours, which 
are annexed to- lands, and which are derived 
from them. A noble fief is always ſuſceptible of 
1 an actual diviſion, no leſs than ignoble grounds; 
5 aaäland it cannot reaſonably be ſuppoſed, that a dig- 
. l nity, originally conferred on a large extent of 
territory adequate to ſuſtain it, was intended for 
each diminutive fraction into which it might be 
broken in a progreſſion of generations. Never- 
theleſs, the maxim, by which among parceners a 
preference is allowed to ſeniority in a ſmall de- 
gree, might ſometimes be adopted in the caſe of 
honours, either from favour, from neceſſity, or 
from acquieſcence, and is ſufficient to account 
for thoſe rare inſtances, if any are to be found, 
in which heirs-female, not poſſeſſed of the whole 
dignified eſtate in conſequence of ſettlements ex- 
ecuted by their anceſtors or of bargains made 
with their coparceners, enjoyed the titles original- 
Mt ly appendant to their entire Lordſhips. 
b | Caithneſs Magnus Earl of Caithneſs and Orkney, a 
1 perſonage who in the fourteenth century was 
* reckoned a great man, but whoſe name is ſcarcely 
remembered in the preſent, died without male 
iſſue ; and left four daughters, co- heireſſes, among 
whom his eſtate was divided, On his death the 
_ dignity became extind (x). 
5 b Duncan 
(+) Lovat's Anſwers to Mackenaie's Cond, p. 10. 
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Duncan Lennox, Earl of Lennox, overwhelm- Lennox» 
cd, at the age of eighty, in the ruin which, after 
the reſtoration of James I. befell the friends of 


Albany (y), was executed at Stirling in 1425. 
His eldeſt daughter, Iſabel, whom the Duke had 


married, ſurvived all their children; and on her 


death the Earldom of Lennox, which had not for- 


ſeited, deſcended to her two ſiſters, (Margaret, 


who married Robert Monteith of Ruſky, and 
Eliſabeth, who married Sir John Stewart of 


Darnley), among whoſe deſcendants the eſtate 


appears to have been parted. In conſequence 
. the title became extinct (2). e 
William Herries, Lord Herries of Terreagles, 


who died in 1 543 without male. iſſue, left three 


daughters, co-heireſſes of his fortune; Agnes, 
who married Sir John Maxwell; Catherine, who 


married Alexander Stewart of Gairlies; and Janet, 


who married William Cockburn of Skirling. 
The honours, however, deſcended not to any of 
the three; and Archibald Herries of Madinpenny, 
the heir-male of the family, did not pretend to 
DES --- them. 


00 See p. 163. above. 
12 ) Fordun, I. 16. c. 9. 10. —-Major, 1. 6. c. 1 


Herries. 


vi. 262 — Buchanan, I. 10. c. 28. — Hawthornden, p. 19. | 


20.—Mackenzie's Cat. p. 7.: His Cond. p. 9.: Lovat's 
Anſwers to them, p. e e p. 397. 


399. 399. 


| 
| 
' 
| 
| 
| 
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them. The dignity remained dormant, or rather 
extinct, till Sir John Maxwell and his Lady, pro- 
bably in conſequence of a contract with their 
ſiſters, acquired a right to the whole eſtate ; and 
the lands of Terreagles had been anew erected, in 
1566, into a Lordſhip, in favour of him and her, 
and the heirs-male of their bodies, After this 
erection, Sir John bore the title of Lord Herries; 
under which he is marked in the roll of thoſe 
who ſat in the great parliament of 1567 (a). 


S' E. W l. 


Became extinct on the devolution of the Neble Fi * 
to the Crown. 


ITLES annexed to lands became extinct, 
in caſe the noble fiefs, from which they 
were derived, went to the Crown, either by for- 


feiture, by elcheat, by ſucceſſion, or otherwiſe: 
An 


(a) Lovat's Anſwers to Mackenzie's Cond. p. 32.—Mac- 
kenzie's Remarks on them, p. 35. — Lovat's State, p. 13. 
— Sup. Caſe, p. 20. 27.—Ad. Caſe, ch. 6. p. 89.— Keith, 
F 146. 277. 309. 317. 335. 377- 378.—Keith's Appendix, 

130. 131.—vee note (H) at the end of the volume. 
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An event of which innumerable examples are 
found in hiſtory, as from the irregularity, the diſ- 
jointedneſs, and the debility, of the government, 
from the temerity, the haughtineſs, and the ra- 
pacity, of the gentry, and from the poverty, the 
barbariſm, and the ſubjection, of the commons, 
few countries have been more incident than Scot- 
land to inſurrections, and even to rebellions. 
One of the moſt memorable revolutions re- 
corded in its annals is that which, towards the 
end of the thirteenth century, enſued on the de- 
miſe of Margaret, the Fair Maid of Norway, 
whoſe beauty is ſo fondly remembered in the 
Scotch Legends. Important queſtions concern- 
ing the legal ſucceſſion to feudal dignities came 
to be occaſionally diſcuſſed in the illuſtrious 
competition to which that mournful event gave 
riſe: And as the judgement ultimately pro- 
nounced in it was productive of great changes 
both in the honours and in the property of many 
families in Scotland, the examples, to be cited in 
proof of my preſent propoſition, may not im- 
properly be introduced with a ſhort account of 
that grand revolution. By this, perhaps not im- 
pertinent digreſſion, a little relief will be afforded 
to your Lordſhip from genealogical deductions. 
On the death of Queen Margaret, twelve com. 
petitors laid claim to the vacant throne; and, 
3 aware 
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aware of the decibes importance. of Edward of 
England's favour, they were every one, eſpecially 
thoſe who had moſt reaſon to be diffident of the 
ſolidity of their title, ſolicitous to gain his protec- 
tion, Cumberland, after that province had 
been ceded to Malcom II. (b), had been held, by 
the Scotch Princes, of the Crown of England (c): 
The dire& dominion of his whole kingdom had 
been ſurrendered by William the Lien, with the 
advice of his Barons and of his Clergy, to Hen- 
Ty II. (d): And homage had frequently been per- 
formed by the Kings of, the North for the fiefs = 
held by them in England, and even for the realm 
of Scotland, to Henry and to his ſucceſſors (c): 
This right had indeed been diſtinctly renounced 
by Richard I. (J): But ten thouſand marcs, the 
price ſtipulated, was a conſideration inadequate 
to the ſplendid dignity with which his generous 
heart had parted ; his power to alienate, without 
the authority of parliament, a ſignory annexed to 
his crown, REN not be perfectly indiſputable; 
and 
(b) e L 4. c. 26.— Boet. I. 11. p. 225. — Buchanan, | 
1.6. c. 18. (c) Hume, ch. 2. | 
(4) Rymer, II. 562. &c.—Fordun, I. 8. C. 24 —Bucha- 
nan, I. 7. c. 47. 
(e) Dalrymple's Annals, I. 119. 136. 146. 153: 163. 
182.—Rymer, II. 126, 


(J) Fordun, 1.8. c. 48. 49. 50. 50 = Buckdw, I. 7. 
c. 49.—Dalrymple's Annals, I. 131. 
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and in thoſe days the Engliſh nation had not en- 
tirely abandoned pretenſions, which were ſtill 
aſſerted, or attempted to be revived, about the 
beginning of the preſent century. Under theſe 
circumſtances, it could not have excited ſurpriſe, 
if an ambitious monarch either had been ſedu- 
ced, by a ſeeming repetition of a like recogni- 
tion, to claim, or had graſped at any favourable 
opportunity to recover, that ſuperiority, whoſe 
dazzling brilliancy, producing in his vivid fancy 
a livelier image than obſcure facts or illegible 
_ deeds, might miſlead higreaſon, or overcome the 
feeble reſiſtance made by its accuracy; and it is 
not at all unlikely that Edward was impreſſed 
with a confident belief in his own right to the 
feudal ſovereignty of Scotland. But, fortunate- 
y for him, the competitors and their partizans 
were little leſs forward to admit, than himſdf 
| was eager to aſſert, his claim; and an invita- 
tion (g), which, it is probable from ſome evident 
| ſymptoms of an apprehended civil war, had been 
well intended (5), was given him to ſettle, by his 
amicable interpoſition, the ſucceſſion to the Scotch 
_ diadem. With the unanimous conſent, or tacit 


ö approbation, of the grandees of the nation, their 
N 4 ſeveral | 


[ Fordun, 1. 1 1. c. 2. 1 l. 14. p. 303. —Bucha- 
nan, I. 8. c. 9. Leſlie, VI. | 
(5) _—_— p. e $ Auadls [. 195. 
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ſeveral pretenſions were ſubmitted by all the 


claimants to his deciſion (i): And the pains, the 


impartiality, the moderation, and the fidelity, 


with which the Engliſh Juſtinian heard, ex- 


amined, determined, and performed the en- 
gagements contracted by him in, that ſplendid 
cauſe (4), have been ill requited by the injuſtice 
and the virulence with which his character and 
his memory have been loaded and purſued by 
the Scotch hiſtorians, who, in oppoſition to 
ſtrong evidence afforded by actual honourable 
bebaviour, have here very generally aſcribed to 
a Prince, peculiarly diſtinguiſhed by dignity of 
conduct and by loftineſs of mind, all the little- 


neſs of diſſimulation, and meanneſs of cunning, 


ever practiſed by a tricky pettifogger in a pro- 
vancial town. Had Edward been conſcious of 


the entire iniquity or perfect frivolouſneſs of his 


claim, an underſtanding, leſs piercing than his, 


ſhould alſo have foreſeen that the Scots would 


never acquieſce peaceably in it. The acquiſi- 
tion for which he is here charged to have ſacri- 
ſiced his honour, in the caſe of great kingdoms, 
1s productive rather of a ſhowy ſuperiority, than 
of thoſe ſubſtantial profits ſometimes derivable 
from it in the caſe of -private eſtates; and as 


powerful Kings ſeldom ſcruple, on very inade- 


5 Auate 
(i) Rymer, II. 529. (4) Rymer, II. 553. Kc. 
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quate grounds, to make a cruel ſport of human 


kind in war, his bold ſpirit would not probably 
think of ſeeking, in that ſlender connection, a 
handle for hoſtilities, for which, if he can incon- 


ſiſtently be ſuppoſed to have been meditating im- 
mediately to commence them, his good ſenſe would 


teach him, that ſpecious pretexts, ſufficiently ac- 


cording with faſhion, might always be invented, 


and that real force would effectually releaſe him 


from an indiſpenſable obligation of finding even 
a plauſible apology. As he muſt have foreſeen 
that a rupture would inevitably be produced by 


the reſiſtance of the Scots, he would not have 
contented himſelf with the attainment of a bauble, 


but have perfidiouſly availed himſelf directly of 
the manifeſt advantages of which his good for- 


tune had already put him in poſſeſſion. An ig- 


noble ſoul, in order at leaſt to lengthen the du- 
ration of the fiduciary regency which had pre- 


cipitately been devolved on him, on pretences al- 


ways ealy to be found by any who ſeek for them, 


_ would have protracted the determination of the 


cauſe. But the right to a kingdom was finally 
ſettled by his award in a ſhorter time than is oft- 


en conſumed by an inferior court in determining 


a ſuit about a few ſhillings of filver or acres of _ | 


moor. The definitive judgement, after much 
anxious conſultation, (/), pronounced by him in 


00) Rymer, II. 589. 
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its own nature, as well as to a cuſtom invariably 
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favour of Baliol, was in itſelf exactly conſonant 
to law. Monarchs whoſe authority is not limi- 
ted, in the preſumptuouſneſs of power, often pre- 
tend, by ceſſions of provinces intruſted to their 


charge, to diſpoſe of the political obedience of 
the rational agents who inhabit their territories ; 


and ſubjects are commonly neceſſitated, from an 


impotence cauſed by diſunion and by timidity, 


to ſubmit to the new maſters to whoſe rule they 
are arbitrarily transferred, no leſs than to other 
indignities put on them, without their conſent. 
Few nations, however, reliſh the diſmemberment 
of their empire: An abſolute power was never 


lodged in the Scotch Kings; and being here 


little more than perpetual plenipotentiaries com- 
miſſioned among other things to treat on nation- 
al intereſts with foreign potentates, they were 
obliged to regulate their conventions by the 
principles implied in the form of polity eſtabliſh 
ed in their dominions. The Scots would not 
probably have acquieſced in an adjudication, by 
which their kingdom had been parcelled into 
ſmall independent principalities: And Edward 
aſſumed not a power, which was not intended by 
the ſubmiſſion to his arbitration to be veſted in 
him. The regal dignity of Scotland, an incorpo- 
real object, was adjudged by him, agreeably to 


obs. 


* 
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Abtes in that and in other ſtates, to be an in- 
diviſible inheritance (n): And as, in order to en- 


ſure the execution of his ſentence, moſt of the 
principal fortreſſes of the country, and even the 
country itſelf, had been delivered into his cuſto- 
dy (n), it would plainly have been far eaſier for 


him to have then retained poſſeſſion of the de- 
fenceleſs and divided kingdom, than to effect a 
conquelt of it, after his troops had been with- | 
drawn to a diſtant quarter, and a King, the right- 

ful heir of the royal race, had been aſſigned, by 
prejudices and by authority, to unite the force, 


and to direct the operations, of the enemy. Ne- 


vertheleſs, the caſtles, which had been put in 
his hands, were faithfully ſurrendered by his or- 
der: Scotland was evacuated by his ſoldiers: A 


conteſt, from its object fo intereſting to thoſe en- 


gaged in it, was terminated rightfully without 
the effuſion of any blood: Seiſin of the Kingdom 


was immediately given to the Prince, whom his 
decree had declared entitled to inherit it (o): 
And Baliol was peaceably admitted into full poſ- 


| ſeſſion of his dominions (p). His ſpirit, however, 
or his embecillity, having ſoon kindled a war be- 


tween the a Edward in a few Nen over- 


ran 


00 13 II. 587. 588. 589. 

(2) Rymer, II. 529. 531.554. 15 
(% Rymer, II. 590. 591. 600. 601. 602. 
70 e L 11. e. 14. 
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ran the North; and John, who, in reſentment of 
inſults offered him by that monarch, had renoun- 
ced the fealty ſworn by him to England, and, in 


compliance perhaps with the wiſhes of his people, 


had again thrown them into the blundering al- 
lance which from very remote ages his nation 
had conſtantly maintained with the French, was 
at laſt driven from the throne, or obliged 1gno- 
miniouſly to abdicate his ſceptre (q.) It was du. 
ring this critical ſeaſon, when his deſerted coun- 
try was ſubjected to a foreign yoke, and the 
Engliſh government, from the rigour and the 
rapacity of the officers who adminiſtered it, had 
become univerſally odious, that Sir William Wal. 
lace (7), the patriotic and renowned Regent of 
Scotland, atchieved thoſe magnificent exploits, 
whoſe heroic glory has thrown a mighty luſtre 
around his name, and which cauſe his memory 
{till to be adored with an undiminiſhed and a 
fond admiration among the Scots. After the 


battle of Falkirk, the Knight of Ellerſly is affirm- 
ed by Blair, his conſtant attendant in arms, and 


by all the Scotch hiſtorians of any credit, to have 


held with young Braces acroſs the waters of the 
Car- 


0 Fordun, L 11. C. 15. 26. 
(r) Fordun, I. 11. c. 28. — Boet, 1. 14. p. 305. ES TOR 
1. 4. c. 14.— Buchanan, l. 8. c. 18.—Leſlie, VI. —Ridpath, 


2. 
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Carron, a conference, which forms one of the 
moſt beautiful paſſages in the whole hiſtory of 
Scotland; and his diſcourſe, conveying ſenti- 
ments well adapted to catch a mind full of am- 
bition and inclined to patriotiſm, is reported to 
have contributed greatly towards determining 
that noble youth to ſeize the favourable oppor- 
_ tunity, afforded him by the abdication and the 
puſillanimity of Baliol, of finally abandoning the 
Intereſt of England, and of afferting his own 
pretenſions to the crown (/). After a long and 
diſtracted interregnum, and a great variety of 
fortune, the Earl of Carrick was at laſt placed 
on the Scotch throne (6). But his poſſeſſion, 
violating the rules of ſucceſſion that from cuſtom 
had acquired an appearance of ſolidity, was not 
undiſturbed. Hereditary lineage, which, in all 
competitions between any individuals whoſe pre- 
tenſions are nearly equal in other reſpects, has 
great influence both in directing the imagination 
and in determining the affections of mankind, 
beſtowed a preferable right on another family: 
Edward I. had effected an entire conqueſt of all 
9 f e 1 


(/) Relationes, Arn. Blair. — Life of Wallace, XI. 4.— 
Fordun, 1. 11. c. 34. — Boet. I. 14. p- 307. — Major, 1. 4. 
c. 14.— Buchanan, 1. 8. c. 23.—Leſlie, VI. — Rymer, II. 
(:) Fordun, 1. 12. c. 9. 
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Scotland : Mighty efforts were made by them, 
by ſecret conſpiracies and by open force, to reco- 


ver for themſelves, and to deprive him of, that 


kingdom: And the natural partiality diſcovered 


towards cach other by Baliol and by the Engliſh, 
whom ſimilitude of paſſions, and an union of 
intereſts, impelled to look with enmity on a man 

who with-held from both the immediate object 
of their deſires, ſerved conſiderably to confirm 
his ſubjects in their attachment to Bruce. Be. 


ſides ſupporting his cauſe with arms in the field, 
the community of Scotland addreſſed to the 
Pope an earneſt ſupplication in his favour. In 
this letter (2), no leſs admirable for the expreſ. 
five energy of its ſtyle, than the brave ſpirit diſ. 


played in it, they remind his Holineſs of the re. 
mote origin and high antiquity of the Scotch na- 


tion: Boaſt that, after having paſſed from the 
Greater Scythia, by the Tyrrhenian Sea and the 


Pillars of Hercules, into Spain, and after having 
ſojourned many ages among the fierceſt barba- 
rians of that region, they had at laſt, a thouſand 
and two hundred years after the tranſit of the 
Iſraelites, acquired in the fartheſt extremity of 


the welt a ſcat in the land ſtill occupied by them: 


Celebrate the peculiar and early favour manifeſt- 

= DC oe ed 

() Fordun, 1. 13. c. 2. 3. — Crawfurd's Officers of State, 
Appendix, Ne 5. —Anderſon's Diplomata, No 5 1. 52. 
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ed a them, by Jeſus Chriſt, in vouchſafing 
to eſtabliſh them in his holy faith, by his firſt 


2 Apoſtle, Andrew, brother-german of St Peter: 


Afirm, that they had already been governed by 
one hundred and thirteen Kings (u), all ſprung 


in an uninterrupted line from the Royal blood of 
their native princes: Mention the independence 

which they had hitherto enjoyed from the domi- 
nion of foreigners : Deſcribe the treacherous in- 
vaſion and the cruel deſolation made on their 


abodes by the Engliſh arms: Take notice, that, 


by unanimous conſent, they had choſen for their 
Sovereign their deliverer, Robert Bruce, who, 


after many perils and much toil, had reſcued his 


forſaken country from the extreme miſery brought 
upon it by the iron hand and deſolating ſword of 
Edward: Aﬀert, that; they fight not for riches, 


for honour, or for glory, but only for liberty; a 


poſſeſſion with which, they believe, no good man 


ever parts but with life, and which they declare 


it to be their fixed purpoſe, as long as a hundred 
of them ſhould remain alive, to maintain invio- 
late both againſt him and againſt England : Be- 


ſcech the Holy Father, by an immediate interpo- 
ſition of his apoſtolical authority, to admoniſh 


Edward, that, contented WA IN00D ample do- 


(4) Parl. 1661.6. 5. — ban. 1685 8 res, L 5. 


c. 69. L 10. c. a. 
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minions which, in former times, had been deem- 
ed ſufficient for more than ſeven Kings, he would 


ſuffer the Scots to dwell in peace in that miſe. 


rable corner beyond which, they ſay, no habita- 
tions are found : And conclude with intimating, 
that if his Holineſs, lending a credulous ear to 
the reports of their enemies, ſhould not interpoſe 
in their behalf, but perſiſt in favouring the Eng- 


liſh, the laceration of bodies, the loſs of lives, the 


perdition of fouls, and all the other calamities 
which might enſue from a continuance of the 


rupture between the two nations, would aſſured- 
ly be imputed to him by the Moſt High. 


This remonſtrance was not entirely deſtitute 


of ſucceſs. An expoſtulatory mandate (x), full 


of juſt ſentiments on war, was ſoon iſſued to the 


Engliſh monarch by John X XII. who at that time 
governed the Church of Rome, and Robert 


Bruce died in full poſſeſſion of the Scotch crown. 
But the expelled family was no ſooner delivered 


from the awe in which they had been kept by 
the vigour and the intrepidity of his mind, than 


freſh attempts were begun by them to recover 
that throne to which lineal deſcent from its an- 
cient poſſeſſors gave them a hereditary claim; 


and Edward Baliol (5), after having ſurpriſed, 
2 Ob | and, 


(x) Rymer, III. 846. Xx 
0) Rymer, IV. 536,—Fordun, I. 13. c. 20. &C. 
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| 

and, in a great battle fought at Doplio, put ts 7 
rout the Earl of Marre, on whom, during the | | 
minority of David II. the regency had been con- | I | 
ferred by the ſtates of the kingdom, was at laſt | an 
crowned at Scoon, a ſmall village at which that 1332. = 
magnificent ceremony had uſually been per- ll | 
formed. During the ſhort time the Scotch ll 
ſceptre remained in his hands, this prince ne- nt 


glected not to employ his regal power, both in 
beſtowing rewards on thoſe who had ſupported _ | 
his pretenſions to it, and in inflicting proſcrip- 
tion on ſuch as had oppoſed them. Maliſe Earl 

of Strathern had not only addreſſed the Roman Strattern; 
Pontiff in behalf of Bruce, but reſiſted the forces 
of Edward; and, on the reſtoration, having been 


” hn. — — . — 1 
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forfeited for his treaſons, loſt both the dignity ul 


and the eſtate of Strathern. That Earldom was 
granted by the King to John de Warrenne, 
Earl of Surrey, who had aſſiſted in reſtoring him, 
and who was thenceforth ſtyled Earl of Strath- 
ern, as well as of Surrey (2). _ 


This acquiſition was not long retained by 1 


Warrenne. The meaſures to which Baliol, in 
conſequence of the engagements contracted by 
him, was obliged to condeſcend, particularly in 
ceding a large part of his dominions, and in ſur- 
rendering the feudal ſovereignty of the remain- 

1 * — 


(2) Rymer, II. 726. IV. 595. 616. Dugdale, I. 80. 81. 


* 


w PEE 
= — 
— ——— —E—ä4äͤ ͤ ͤ—V¾?, mere mY 
7 — 454 72 — — * 
* * Fg * 5 £05 
= af! 


202 DESCENT oF 


der to the King of England, were no leſs unpo · 


pular and mean, than the memory of Robert was 
dear and reſpected, in Scotland. David, after 
having been neceſſitated to retire for ſafety to 
France, at laſt recovered entire poſſeſſion of his 


father's kingdom; and in 1343 beſtowed the 


Earldom of Strathern, which had again been 


forfeited, on Sir Maurice Murray, nephew and 


heir of Maliſe, who was then dead, and on the 
heirs-male of his body, in their default to return 
to the Crown (a). | 
Maurice Murray Earl of Strathern was killed 
in 1346 at the battle of Durham; and not having 


left iſſue, the Earldom, in terms of the grant 


made in his favour, returned by ſucceſſion to the 
King. The honour was thereby extinguiſhed, 
till David II. gave the eſtate to his nephew Ro- 
bert, the Steward of Scotland, by whom the title 
was accordingly borne. In authentic deeds ſtill 
extant, granted both by himſelf and by others, 
the Steward is termed Earl of Strathern (6). 

This prince, the firſt of the Houſe of Stewart 
who aſcended the Scotch throne, granted the 
Earldom of Strathern, which by his acceſſion had 


merged 


(a) Dalrymple- 8 Coleclions, P- 376. Dh cited 
in Ad. Caſe, ch. 5. p. 1 


(5) Dalrymple's Collections, p. 376. ——Fordun, . 14. 
e. by 42.—Hawthornden, p. 45. 


In conſequence, the dignity, as well as the eſtate, 
paſſed to David (c); and it is atteſted, by all hiſtory, 
that both were tranſmitted by him to his daugh- 
ter Eupheme, Counteſs Palatine of Strathern. 
Sir Patrick Graham, her huſband; was alſo dig- 


nified, on his marriage, with a correſponding 


title (d). Their fon Maliſe Graham (e), during 


his captivity, was diveſted of the Earldom by 


James I. (J), who, inſtead of it, conferred on him 
the Earldom of Menteith. In conſequence, Maliſe 
ceaſed tobe Earl of Strathern, and was ityled Earl 
of Menteith ; a title which continued long in his 
family. The Earldom of Strathern, in 1427, 


was granted by James to his uncle Walter Stewart 


Earl of Athole (g) ; and the honours were borne 


by Walter alſo. On his forfeiture (Y) the Earl- 


dom returned to the Crown, and the dignity was 
| £0 - X- 


(c) Mackenzie's Cond. p. 14.—Lorat's Anſwers, p. 25. 
—Fordun, 1. 14. c. 39. 56.— Buchanan, I. 10. c. 46.— 
Hawthornden, p. 34.— Rymer, VII. 1. 345. 

(4) Mackenzie's Cat. p. 12. Cond. p. 14. and Inform. 
p. 12. 18, —Lovat's Anſwers, p. 25. and Remarks, p. 10. 
—Rymer, VIII. 544.—Fordun, I. 15. c. 23. 

(e) Rymer, X. 307. 309. 

(/) Buchanan, I. 10. 46. 48. - vain P» 34. 

(g) Royal Charter, B. 3. No 48.— Sup. Caſe, p. 20.—- 
Ad. Caſe, ch. 5. p. 54.— Brief, p. 106. 

(5) P. 143. above. . 
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merged i in the Crown, to his ſon David Stewart. 


Crichton. 


extinguiſhed, Athole was afterwards revived 
in the perſon of John Stewart, on whom his 
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brother James II. beſtowed that eſtate. 
The wife of Lord Crichton, a grandſon of the 
Chancellor, was a lady of exquiſite beauty; and 


James III. regardleſs of her high quality, made a 


full uſe of the advantage afforded by his elevated 
ſtation, to obtain a triumph over her virtue, 
Crichton was little diſpoſed to digeſt, with tame- 
neſs, a groſs injury inflicted in a ſenſible part, 
in which a proud temper or a tender heart may 
be both ſeverely and eafily wounded ; and his 
enraged ſpirit emboldened him to avail himſelf 
of recommendations which enabled him to make 
repriſals on a favourite relation of his Sovereign. 
The King, by a marriage, endeavoured to cover 
the diſhonour of his beloved ſiſter; but, amidſt all 
his diſſimulation, could not forget the indignity 


which, in her perſon, had been done to Majeſty; 


and, on pretence that Crichton had entered into 


a conſpiracy to place the Duke of Albany on the 


throne, he was afterwards tried, and at a long 
interval condemned by Parliament (i). His Lord- 
ſhip of Crichton was ſeized by the Crown: The 
* of n which belonged to his 

| wite, 


(7) Buckwain, I. x 12. c. 50. erben p. 139. 95. 
Parl. 475. c. 79.— Parl. 1483. c. 106. 
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wife, was all the eſtate that was reſarved to his 
ſon: The title became extinct. 3 
The preceding inſtances illuſtrate our general 
principle, as well as the particular poſition ad- 
vanced in this ſection: But proofs of both ſtill 
ſtronger, if poſſible, than the former, occur in 


205 


Marre. 


the family of Marre (4). Alexander Stewart, 


that gallant adventurer who eſpouſed Iſabella 
Douglas Counteſs of Marre (!), incapable of re- 
liſhing the languid pleaſures of tranquillity, im- 
mediately after peace had been reſtored to his 


country by the victory of Harlaw, conducted a 


choſen band of auxiliary troops to ſhare in the 


tolls and the glory of a war then waging in the 
Netherlands; and having on that expedition 
vedded Jacqueline only child of the Earl of Hol- 


land, his lofty ambition, aſpiring at the ſo- 


vereignty of thoſe Provinces, ſtimulated him to 


aſſert his claim, or rather to gratify his reſent- 


ment, in a predonious war on that element on 


which, even in thoſe days, the Hollanders were 
vulnerable (m). 
lent, would not readily be contented with a right, 
determinable or precarious, which, under ſettle- 


A man, ſo haughty or ſo turbu- 


ments made by Iſabella, he had to poſſeſs the 


9 
() See p. 179. above. 


 Farldom 


(4) P. I 55. above. 


(m) Fordun, I. 15. c. 19. 1. 16. c. 25.—Boet, I. 17. p. 365. 


75 Major, 1, 6. c. W 10. c. 43. 44+ 
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Earldom for life. The eſtate had once been 
ſettled on his heirs (), as well as on himſelf; but 
this ſettlement ſeems afterwards to have been al- 
tered with his own conſent (o); yet holding him 
ſelf ſtill to retain the property, he took upon 
him to ſurrender the fief to the King ; and on 
his own reſignation, got from James I. a charter, 
deviſing it, after his death, to his natural ſon Sir 
Thomas Stewart, and the heirs-male of Sir 
Thomas's body, in their default to return to the 
Crown (p). In 1438, after the death both of 
Alexander and of Thomas without iſſue, Robert 
Erſkine Lord Erſkine was found, by an inqueſt, 
lawful heir of Iſabella, the laſt owner, by whoſe 
will the Earldom ſtood ultimately deviſed to her 
own heirs; and having obtained inveſtiture in the 
eſtate, bore the title for ſome years. But, on 
pretext of the reverſion which, in default of heirs 
of the body of Thomas Stewart, had been ſtipu- 
lated to the Crown in the charter of James I. and 
of the baſtardy both of Alexander and of Thomas, 
the lands was ſcized by James II. (3). In 1457, 

| Lord 


(2) Charter, 12th Auguſt 1404, B. 7. Ne 257. 

() Inſtrument, 19th September 1404.— Charter, gth De- 
cember 1404.— Charter, 21ſt January 1404-5. 
) Charter, 28th May 1426. B. 2. Ne 8. | 

(g) Fordun, I. 16. c. 25.—Boet. 1, 17. p. 366.—Major, 
J. 6. c. 13. —Buchanan, I. 10, c. 44.—Hawthornden, p. 34. 
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Lord Erſkine's right was ſet aſide on an action at 
law, and an aſſize of error, held in preſence of 
the Sovereign, who ſtooped to attending them in 
perſon, found that the Earldom had devolved to 
the King. In conſequence, Lord Erſkine and his 
family, the rightful heirs, being excluded from 
the property, did not carry the honours (7); and 
the Earldom was beſtowed on Lord John Stewart, 
a ſon of James II. who bore the title annexed to 
it. Againſt this Prince, amidſt his innocent 
amuſements and the gentleſt manners, fearful 
ſuſpicions were artfully inſtilled, by cunning men, 
into the feeble mind of James III.; and John Earl 
of Marre, having been inſidiouſly invited to 
Edinburgh, was ſoon after murdered, perhaps 
without the direct participation of his royal 
brother (). The noble eſtate was then granted by 
James to his favourite maſon, and Robert Coch- 
rane became Earl of Marre. Buchanan's ex- 
preſſions here are remarkable. The King,” ſays 
he, © after the death of his brother, either grant- 


 * ed that country in property to Cochrane, or 


gave it to be managed by him; and the high 
04 2 ny | 


69 Keith, p- 216. 222. 226. 297. 305. 520. 525. 
) Auctarium Scotichron. 1452. — Major, 1. 6. c. 18.— 

Buchanan, 1. 12. c. 17. 38.—Leſlie, VIII. in 1460 and 
1479.—Pitſcottie, p. 135.136. 1 bs this 101. 
; 125,—Parl, e . 3. 
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+ dignity of Earl of Marre was a principal ſource 
© of the great envy which aroſe on his eleva- 
tion (t).“ Cochrane's fate is well known. After 
his murther the Earldom was probably conferred 
on Lord John Stewart, a younger ſon of James III. 
by whom alſo the honours were poſſeſſed (u); 
and, after his death, ſeems to have remained with 
the Crown till, in 1562, it was beſtowed by 
Queen Mary on her brother the Prior of St An- 
drews (x). Lord James Stewart, who was thence 
ſtyled Earl of Marre ()), a powerful as well as 
able man, might, perhaps, have retained both the 
eſtate and the dignity, as the long poſſeſſion 
which had then been held by the Crown, under 
a title ſeemingly inexceptionable, muſt have gi. 
ven a great firmneſs to its apparent right, But 
the integrity of his morals is not leſs conſpicuous 
than the ſolidity of his underſtanding and the 
| ſtrength 


(:) Cocherano maxime invidioſus fuit titulus comitatus 
Marriae ; quam regionem Rex, extincto minore fratre, vel 
ei donaverat, vel regendam commiſerat. Buchanan, I. 12. 
c. 46.—Hawthornden's expreſſions are equally remarkable: 
“Robert Cochrane,“ ſays he, who, of a ſurveyor of 
« works, was made Earl of Marre, or, as ſome mitigate 
* that title, intromitter with and taker up of the rents of 
« that Earldom,” p- 131. &c. 0 Og 

(4) Hawthornden, p. 157.—Stewart's Hiſtory of the 
Stewarts, p. 79.—Crawfurd, p. 31.-—Parl. 1489. c. 25. 
(x) P. 142. above. 0) Keith, 215, 216. 222. 224. 226. 
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ſtrength of his parts; and on the death of Alex- 
ander Stewart, the Earldom ought to have de- 


ſcended to the family of Erſkine, the heirs general 


of Iſabella. In 1555, after a deſperate ſtruggle, 


their right had been again eſtabliſhed by the ver- 


dict of a jury, and James, probably moved by 
the near relation in which his mother ſtood to 
that family (z), as well as diſdaining to hold an 
eſtate which in juſtice belonged to another, ſur- 
rendered the Earldom to the Queen, by whom 
a charter was executed, granting it to John 
Erſkine Lord Erſkine. The Prior was no ſooner 
diveſted of the lands than he ceaſed (a) to carry 
the honours of Marre. This title went to Lord 
Erſkine z but not till, in June 1565, the Earldom 
had been formally made over to him (65). This 
nobleman, however, was not created Earl of 
Marre: He got no more than the dignified fief; 
but the dignity, an appendant of it, was in con- 
ſequence veſted in his perſon, and continued in 
his family, till John, the laſt Earl, was attainted 
of treaſon for acceſſion to the rebellion raiſed by 

5 him 


(2) His * Margaret Erſkiac was a ſiſter of Lord 
Erkkine, Crawfurd's Hiſtory, p. 37. 
| (a) Keith, 226. 520. 525. 

(5) Keith, 277. 283. 288. 297. 305. 309. 379. $20. 525. 
Appendix, 106. 107. 108. 55 e 1563. el 1. 
a . 8.4. | 
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| Lennox. 1 
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him in 1715 (c). Hence, perhaps, it was that 
the Erſkines, Earls of Marre, enjoyed not the 


precedency correſponding to the high antiquity of 


the dignity which had devolved to them. 


Regent, went by inheritance to his grandſon 


James VI. and, in 1572, was granted by him du- 


ring his minority to his uncle Charles Stewart, 
his heirs and aſſigns; on whoſe death it deſcended 
not to his only child Arabella Stewart, the Lady 
whom Sir Walter Raleigh was unjuſtly con- 
demned on an uneſtabliſhed charge for having 
conſpired to place on the throne, but was revo- 
ked by the Crown, and conferred, firſt, on the 
King's grand-uncle Robert Biſhop of Caithneſs, 


then on his couſin Eſme Lord d'Aubigne, who 

enjoyed both the dignity and the eſtate of Earl of 
Lennox till they were advanced, in 1 581, to a 
Dukedom (4). 


(c) Mackenzie's Cat. p. 8.; and his Cond. P- 11. 
vat's Anſwers, p. 16.—Sup. Caſe, p. 31.—Add. Caſe, 
ch. 5. p. 42. (a) Lonat's Ad. Cond. p. 20. 


SECT. 


The Earldom of Lennox, on the death of the 


vi 
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5 ECT IX. 
Wer di iſpeſable by Wi I. 


JT Oxovus, annexed to lands, and transferable 


- with them by fale, could not be entailed 
fiefs, unalterably limited to a determinate ſeries 
of heirs, each indefeaſably entitled, in courſe of 


ſucceſſion, to inherit them, but muſt have been 


ſees ſimple, and were, in all probability, deviſable 
by will; a propoſition, indeed, which amounts 


to no more than aſſerting that a proprietor might 


make a ſettlement of his eſtate, as noble fiefs were 


not, leſs than other lands, e in that 5828 


ner. 

William Sinclair, Earl of Curhach: au Chan- 
cellor of Scotland, was twice married. His firſt 
wife was Margaret Douglas, a daughter of that 
mighty warrior Archibald the fourth Earl of Dou- 


glas (e). By this Lady he had a ſon William, 
2525 heir — Lord Sinclair, 1 in conſequence 


of 
00 The Earl of Decals, who, after, for ;zmopartannk ſer- 


Caith- 
neſs. 


vices rendered to Charles VII. he had been created Duke of 


Touraine and Mariſchal of RO, was killed at the * 
of nn. 
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of the primogeniture of his father, was declared by 

Parliament, in an act (J) remarkable for that ſin- 
gular interpoſition, to be chief of his blood. His 
ſecond wife Marjory Sutherland, a daughter of 
Alexander Sutherland of Dunbeath, bore him at 


leaſt two ſons. Oliver, beſides other valuable 


eſtates, having got from his father the barony of 


Roſlyn, built there the romantic caſtle that has 
afforded matter for one of thoſe ſongs, which, on 
account of the plaintive melody of their muſic, 
and of the rare ſimplicity of their ſentiments, are 
greatly admired in Scotland. Out of partiality 
to her other ſon, alſo named William, the Earl- 
dom was ſettled on him by his father, who, ha. 
ving reſigned it to the Crown, took a new char. 
ter in favour of William and his heirs general (g). 
William, either the third or the ſecond ſon of his 
father, was not created Earl of Caithneſs by any 
patent ; yet the dignity, as well as the eſtate, was 


enjoyed by him under that ſettlement, which is 


no more than a common conveyance of the Jands: 
The title 1s not even mentioned in it : And both 
deſcended to his heirs. George, his grandſon, 


purpoſing that they ſhould be limited to males, 
altered 


(J) Records of Parl. 26th January 1488-9. B. 4. p. 113. 
—Crawfurd's Officers of State, p. 36. | 

(g) Charter, th December 1476; (B. 7. No 393. ) print- 
in Appendix to the Caſe of the Earl of Caithneſs. 
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altered the deſtination under which they had hi- 
 therto ſtood deviſed, and on a deed executed by 


| himſelf, reſigned the Earldom into the hands of 


James V. In conſequence, a new grant was made 
to John Sinclair (George's preſumptive heir), and 
the heirs-male of his body, by whom both ho- 


nours and lands were accordingly inherited (þ). 
Lady Jane Beaufort, a great-grandaughter of 


Buchan. 


Edward III. (i), was peculiarly diſtinguiſhed by 
that refined ſenſibility, which rendering the heart 
eaſily ſuſceptible of the tender paſſion, cauſes all 


other enjoyments, compared with its elegant de- 


lights, to ſeem faint and empty. Diſconſolate, 


after the aſſaſſination ' of James I. for the loſs of 


a huſband to whom vanity increaſed her attach- 


ment, and overpowered by that reſtleſs melan- 
choly whoſe violence, exhauſting itſelf, finds re- 


lief from preſent ſorrow in objects ſimilar to 
thoſe over which, lately bereaved of them, imagi- 


tion is always pleaſed to brood, the Queen was 
not aſhamed to degrade her high rank, by mar- 
rying Sir James Stewart, a man much inferior to 


her in degree, of whom ſhe was paſſionately 


fond (4) ; and during the time her affection laſt- 
ed, beſides other children, ſhe bore to the Black 
1 Knight 

(5) Ad. Caſe, ch. 6. p. 110. 
State, p. 34.—Caſe of Caithneſs how: 
(i) Fordun, I. 16, c. 2. (4) Major, I. 6. c. 5. 


—Crawfurd's Officers of 
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Knight of Lorn, a ſon named James Stewart, on 
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whom his nephew James III. beſtowed the Earl. 


dom of Buchan. In a royal charter (, the Earl. 


dom was limited to James and the heirs male of his 


body, in their default to return to the Crown; and 


under this limitation, by which the fief was ren. 
dered maſculine, it deſcended to his grandſon John 
Stewart, the third Earl of that race, who, purpo. 
ſing to alter the deſtination, executed a ſettle. 
ment, deviſing the Earldom to himſelf for life, 
and to his ſon John, and the heirs general of 
his body, in fee. On this deed the Earldom was 
ſurrendered to the Crown; and, on the reſigna- 


tion, a new charter was obtained, in 1547, limi- 
ting the deſcent in the terms appointed by the 


Earl. In a few days, John the ſon was killed at 
the battle of Pinky, in the lifetime of his father, 


before he had been infeoffed under the charter; 
upon which his only child Chriſtian Stewart was 


regularly returned, on an inquiſition, to be his 
heir, and a royal precept was iſſued for giving 
her ſeiſin upon it. This Lady, in the character 
of fiar of the Earldom of Buchan, granted char- 
ters, renewing their inveſtitures, to vaſſals who 
held their lands of the family: And, on her 
grandfather's death, obtaining full poſſeſſion of 
the * as well as of the eſtate, ſhe was uni- 

verſaliy 


(7) Granted abont 1476 


ke 
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verfally ſtyled Counteſs of Buchan. | The heirs- 


male, deſcended of her grandfather and of the 
original grantor, never made any pretenſions to 


either (m). 

james, the third Earl of Morton, had no male 
iſue: But he had three daughters; firſt, Mar- 
garet, who married the Duke of Chatelherault, 
Regent of Scotland, and heir to the Crown, du- 


Morton. | 


ring the minority of Queen Mary; ſecond, Bea- 


trix, who married Robert Lord Maxwell; third, 
Eliſabeth, who married James Douglas, ſecond 


ſon of George Douglas, a brother of Archibald 


Earl of Angus. In that ſituation, his Lordſhip 


made a deed, by which his eſtate was deviſed to 
his youngeſt daughter Eliſabeth, and her huſ- 
band James Douglas, and the heirs-male of their 
bodies. Under this ſettlement, on which a char- 


ter was taken from the Queen, James Douglas, 


on the Earl's death, ſucceeded to the title as well 


as to the Earldom of Morton, He is that Mor- 


ton who was Regent during the minority of 


James VI. and who makes a conſiderable figure 


in all the tranſactions of thoſe days. The con- 
reyance executed by his anceſtor the third Earl, 
end of being inpegched by either of the elder 


(m) P. 180. 185 * Lat Anſwers to n | 
kene 8 Leas * $,—Ad. Cale ch. 8. P. 60. 


ee | 
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daughters, was ratified both by the Duke, by 
the Ducheſs, and by their eldeſt fon (7). ' 
In many caſes, in which noble fiets, in default 
of the heirs ſpecified in the grants of them, had 
been provided to return to the Crown, the limi- 
tations did not take effect, and the dignities, as 
well as the eſtates, were prevented from devol- 
ving to Majeſty, or from becoming extinQ, even 
on the failure of the heirs to whom they had 
originally been limited. A deviſe, made in fa- 
your of the King, is equally effectual; but it is 
alſo alterable, as much as a condemn executed 
in favour of a ſubje& 00. 


s E U N. 


Difficulties explained. 


EN, who, contented with a ſuperficial view 

of ancient objects, have not obtained an 

exact idea of the eſſential differences by which 

Scotch 

(2) Stewart's Hiſtory of the Stewarts, p. — 

furd's hiſtory of them, p. 33.—Ad. Caſe, ch. 4. p. 46— 

Crawfurd's Officers of State, p. 94.-—See note (I) at the 
end of the volume. (s) See p. 222. below. 


he 
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Scotch Peerages were ſucceſſively Aiteriminned | 


from themſelves in different ages, not being de- 


livered from the confounding impreſſion excited 
by their preſent appearance, will be ſurpriſed; 


perhaps alarmed, to hear, that noble dignities 
were of old deviſable by private perſonsz and 
we find a total ſcepticiſm ſometimes entertain- 
ed, and ſeemingly ſanctified by authority, about 


the operation of thoſe ſettlements. But the Scotch 
records muſt be wholly obliterated before the 
connection, which in former times ſubſiſted be- 


tween fiefs and honours, can reaſonably be de- 
nied: And your Lordſhip's accuracy will atten- 
_ tively mark both the nature of the things which 


are here aſſerted to have been deviſable, and the 
limitations which qualify my aſſertion concerning 
them. Ground, a ſubſtance immediately pro- 

ductive of fruits, of wealth, and of independence, 
was much more valuable than empty titles: Even 


juriſdictions, which give power and importance 


and influence, were poſſeſſions more ſolid : But 
their owners were allowed to diſpoſe of both 
the former, and of courſe could hardly be dif- 


| abled to make ſettlements of the latter. 


Territorial honours, it has been obſerved, were 
merely names beſtowed on lands, to which ana- 
logous appellations were aſſumed by the proprie- 


tors, in order to e in clear characters, that 
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they were owners of eſtates raiſed to the degrees 
belonging to them. Private men, therefore, at 
executing ſettlements, or at making conveyances, 
neither conferred Peerages, nor pretended to that 
= lofty prerogative: They aſpired not even at dif- 
1 poſing of honours, conſidered abſtractedly by 
themſclves, or taken ſeparately from lands: They 
did no more than diſpoſe of grounds, which had 
been deemed ſufficient for ſuſtaining the rank of 
Nobility, and which were poflefled of the deno- 
mination aſſigned to them by the Crown. 

To theſe their dignities, no leſs than their ju- 
riſdictions, were annexed, and proprietors could 
not but poſſeſs a power over the honours united 
to their lands, as well as over any other appen- 
dants of them. A man, whoſe intereſt in a thing 
is not limited, is entitled to diſpoſe of every com. 
ponent part of his property. | 

In this article one ſpecies of eſtate was not di 
ſtinguiſhed from any other. A man was unque- 
ſtionably entitled both to ſettle and to alienate 
lands erected into a Lordſhip, an Earldom, a 
Marquiſate, and a Dukedom. No difability was 
impoſed by the rank to which his property was 

1 elevated; and in old times baronies, and even 
N ſimple freeholds, conferred, no leſs than eſtates 
raiſed to higher orders, inelective ſeats in par- 
lament. | 


Nr 
6 CRIES 9 r 
5 * 25 
ors « 


T2 


9 


Feu- 


Feudal honours could not be granted by any 
other than the Sovereign. A parcel of lands 
could be erected into a barony only by the King; 


and fiefs, held immediately of the Crown, were 
alone ſuſceptible of that elevation. Even Royal- 


ty cannot exert power over things which belong 


not to itſelt. Thoſe holden of ſubjects could not 
be nobilitated: and territorial dignities were not 
tranſmiſſible, either by the original grantees or 


dy their heirs, by ſubaltern conveyances even of 


the whole dignified eſtate to ſubordinate vaſſals. 
An integral alienation, by which the owner was 


totally diveſted, at leaſt of the ſuperiority, in fa- 
vour of a new Lord holding immediately of his 
Majeſty, was. alone capable of producing that ef- 


tet (2). 


The King, the ſole arbiter ; as well as alone foun- 
tain of honour, it muſt be ſuppoſed, would not 
in ancient times confer nobility on eſtates, more 
than at preſent Peerages are granted to perſons, 
improper to be ennobled; and as the dignity 
was annexed to the fief, and of courſe a convey- 
ance of the lands with which it was incorpora- 
ted could alone effect an alteration on the deſti- 
nation of the title, if a perſon, different from the | 

Fx: lineal 


(?) Erſkine, B. 2 t. 5 $ 46. — B. 2. t. 3. 56 
—Macdouall, B. 2. t. 3. $ 86. — Craig, L. 1. d. 10. 16. 
21.:1,1,d.12. $16.26. 
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lineal heir, acquired either by purchaſe or by 


ſettlement a right to the honours, this acquiſition 
of a thing, which formed part of the whole pur- 


chaſed by him, could not but be entirely agree- 


able to the royal intention, declared by having 


ſelected the lands for the immediate object of re- 


| gal favour. 


In Scotland, in which the teudal ſyſtem w: was 
long cheriſhed in all its rigour, moſt of the lands 
belonging to tenants of the Crown were held by 
military tenure. Other tenures were indeed at- 
tempted to be brought into faſhion ; but, ina 
country, in which mercenary legions were ſcarce- 
ly known or ſeldom employed, thoſe endeavours 
were neither early nor effectual. In ancient days, 
regular troops were not kept on foot there : Pri- 
vate men, expoſed to attacks, and ſtudious of 


fafety, were unwilling to part with obligations, 


which afforded them a tolerable ſecurity againſt 
unlawful invaſions of their perſons or of their 
property : And the feudal militia continued long 


to be the only military force, for which a provi 


ſion was eſtabliſhed by law, or which the Sove- 
reign could bring into the field. Lands, not 


proved to be enjoyed on other terms, were preſu- 


med, even in 1746, to be held in that manner; 
and it might be authenticated by record, that in 


the fifteenth century moſt of the great eſtates in 
Scot- 


s 
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Scotland remained military fiefs. The ſervice 
for which theſe fiefs were granted, demanded, 

that the benefice or pay, which was given to the 
feudatary for performing it, and by which he was 
enabled to diſcharge his duty, ſhould not paſs 
from him (). Hence a vaſſal, on alienating 
even a half of his lands without the conſent of 
his Lord, forfeited them to the ſuperior of whom 
they were held (7). This condition, implied in 
military tenure, was a reſtriction abundantly ſe- 
vere on the diſpoſal of property, but conſidered 
in relation to the preſent buſineſs, probably will 
not appear an impolitic regulation. The crown, 
being thereby poſſeſſed of a check equivalent to 
a negative on alienation, might prevent bath 
titles and eſtates from going to perſons unfit to be 
ennobled ; and poſſeſſions, adequate to maintain 
honours, were ſecured to thoſe who ſhould en- 
joy them (5). - 

Even in caſes, in which lands were held by a 
tenure different from ward, vaſſals were frequent- 
ly reſtrained, by obligations purpoſely contracted 
to diſable them, from alienating their fiets with- 
out the conſent of their Lords. | 

5 Deu:- 
90 8t. Will. c. 31. 
(r) Craig, L. 3. d. 3.48. t4,— Mackenzie; B. 2. t. 5.— 
Stake, 1. 2. t. 11. 10. 17.—Macdouall, B. 2. t. 11. 9 31. 
—Erſkine, B. 2. t. 5. 9 10. 14.— Parl. 1587. c. 113. 


() Parl. 1640. c. 20.— Parl. 0 c. 3. b to Anne, g. 1. 
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Feudal property was alſo limited by another 
reſtriction, which extended to every ſpecies of 
tenure; to wit, that a ſuperior was not bound 
to accept for his vaſſal, or to grant inveſtiture to 
any other than the heir called by deſcent to in- 
herit the fief in courſe of the deſtination made in 
the original grant beſtowing it ((). The King, 
indeed, the Liege Lord of all his people, who, 
in matters of juſtice, ought never to ſhew a par- 
tiality to any of them, ſeldom availed himſelf of 
the right of rejection that was veſted in him. 
'The faculty however might be exerted by 
the Crown as well as by other ſuperiors ; and 
in ancient times many titles became extinct, be- 
cauſe the noble fiefs, to which they were united, 
had devolved to the Sovereign on the failure of 
the particular line of ſucceſſors to whom they had 
originally been limited (v). | 

Thoſe, therefore, who are anxious about pre- 
ſerving the purity of the peerage, need not be 
alarmed at finding a power, ſeemingly no leſs 
anomalous in itſelf, than adverſe to the ideas 
rightly entertained at preſent, aſſerted to have 

1 once 


(2) Stair, B. 2. t. 3. C 5. 43.—— Macdouall, B. 2. t. 4. 
511. : B. 3. t. 10. 12. 14. 15.— Erſkine, B. 2. t. 7. $5 
6.— Craig, L. 2. d. 4. H 17. : d. 6. H 25.: L. 3. d. 1. 5 13. 
14.— Parl. 1469. c 44.— Parl. 1587. c. 113.—20mo G. 11. 
F- 50. (4) P. 188. 216. above. 


TERRITORIAL HONOURS. 223 


once been lodged in ſubjects. The accumula- 
ted circumſtances, which have been mentioned, 
eſtabliſh, that honours were anciently annexed 
to lands; and that the former, inherent in the 
latter, were transferable, as well as deſcendible, 


with them: But they ſerve alſo to prove, that in 


ancient times ſeats in parliament depended not 
_ on nobility, but on freeholds ; and that before 
1587 the dignities conferred on fiefs, and afſu- 


med from them, were merely titles, which im- 
plied degree and precedency or place only : And 


the various reſtraints, impoſed by the feudal law 


on alienation, were ſufficient to prevent either 


honorary appellations or noble fiets from going- 
to perſons, different from the heirs called by 
blood to inherit them, without the approbation 
and conſent and even intervention of the Crown. 


— 
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I corrupt times, in which government either 


poſſeſſes not the good ſenſe to adopt patrio- 
tic plans, or, from the pride and the meanneſs of 
thoſe who adminiſter it, is obſtinately determined 
to purſue pernicious meaſures, a baſe proſtitu- 
tion of parts, artfully diſguiſed under occaſional 
profeſſions of difintereſted principles; a dexte- 
rous ſervility of ſpirit, cunningly attempered with 


an impoſing affectation of an ungovernable bold- 
neſs; even a frivolous talkativeneſs, duly re- 


{trained by conſtant habits of an obſequious po- 
liteneſs ; conduct to preferment, much oftener 
than a worthy exertion of talents, real greatneſs 
of mind, or ſubſtantial qualities. A man, how- 
ever, in remounting to the remote cauſes of 


things, 
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things, may be allowed, without being charged 
with entire ignorance of the world, to ſuppoſe 
that perſonal honours owed their firſt origin to 
perſonal excellencies. Superior merit, being 
ſomething vaſt and uncommon and luminous, 
_ compels notice, and muſt be reſpected in every 
region; but from the different ftates in which 
mankind are placed in different climates, and 
from the remarkable diverſities put by nature, 
or produced by education, among the faculties 
and the inclinations of individuals, preſents itſelf 
alſo under a great variety of different aſpects. 
One ſpecies of excellency, more ancient and 
more univerſal, as well as more ſhowy and more 
commanding, perhaps than any other, is that 
diſplayed in thoſe bloody conflicts termed wars, 
which unruly paſſions, ſupreme folly, or diforder 
of fancy, ſeem much more frequently than law- 
ful defence, rational views, Or juſtneſs of under- 
ſtanding, to have excited in all ages, both be- 
tween enlightened and between ignorant na- 
tions. Hardy feats of arms, in a brave contempt 
of death, indicating a mighty elevation of ſoul, 
throw, by their rare brilliancy, an effulgent glo- 
ry around thoſe magnanimous ſpirits who per- 
form them; and a dazzling reputation atchieved 
by martial deeds, which in perilous times are 
more immediately conducive, than moſt other 
2 4 actions, 
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actions, to common weal, can ſcarcely be ſuppo. 
ſed, among any fighting people, however unciyi- 
lized, not to come early to be ſignalized by pom. 
pous and obſervable enſigns. Among the Ro- 
mans, extraordinary valour was rewarded with 
arms, with banners, and even with coronets; 
and generals who had gained victories, rendered 
uncommonly ſplendid by great carnage, were 
ſometimes ſaluted by their ſoldiers with the flat. 
tering title of Emperor (x). In a nation almoſt 
conſtantly engaged, like Scotland, either in do- 
meſtic broils within itſelf, or in public conteſts 
with foreign enemies, gallant exploits performed 
in the field muſt ſoon have commanded fimilar 
expreſſions of popular admiration. Accordingly, 
in old records, we read of many valiant men; 
Graham, Randolf, Murray, Douglas; diſtinguiſh- 
ed by the appellation of Knight, which probably 
had been beſtowed upon them without much 
formality by their companions in arms, or per- 
haps had been preſumptuouſly aſſumed by them- 
ſelves without even that ceremony. 

It is agreeable to a natural congruity, that the 
right to honours, granted out of reſpect for qua- 
lities which are perſonal, be confined to the indi- 
viduals whoſe ſuperiority is propoſed to be mark- 

8 ed 
(.) Tacit. Annal. iii. 54. Velleius Paterculus, ii. Cie. 
I. 10. epiſt. 8. ad Att. I. 10. epiſt. 24. 34. ad fam. | 
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yet paſs to heirs ; and the only diſtinctions, en- 
in Scotland, ſeem to be military. 


their contiguity, and from their participation of 


ſuſtained by them: And parents are generally 


could not long continue to reſemble in tranſito- 
rineſs the qualities which had firſt given them 
exiſtence, Men, conſcious of deſert, or ſwollen 


yell as W ſhould be aggrandized. 


ed by ham; As heroic courage is not an inhe- 
ritable virtue, Knighthood, an order originally 
martial, was never united to lands, and does not 


titled to be denominated perſonal honours, which 
appear to have been anciently known or — 


But the rank held by a father, from the pro- 
pinquity of their relation, from the frequency of 


his fortune, always communicates itſelf in ſome 
degree to his children: People deſcend not with- 


out reluctance from that which has once been 


ſolicitous, that advantages enjoyed by themſelves 
be ſhared by their poſterity. Hence honours 


with vanity, would infiſt that their families, as 


SECT. 


- — . r > 
— TT . „rr — IOT. 
2 — - — — 
— 2 * 10 


2 * - 5 ra — — — — —„- 
by r — — — — > — ge y — =: 2 — — - q 
* 0 - = - 1 > — — Q — * 2 — — 
. " — — gp res 2 - 
— — : — — — — —— — : 2 — N - 
1 — — 2 8 
— . — ꝶ,w- wYﬀÞ. __ — - — 9 _ — * TEES „ 
. 2 2 5 8-4 T & | 5 — a * e 
. 
. 
II _— >< — 
E 2724 +4. ot 


1 
$7 N. 


223 PERSONAL HONOURS. 


E 


In Countries, governed, like Scotland, by the Feudal 
| Law, Nobility deſcendible to Heirs j net 
ſoon be diſannexed fe Fiefs. 


Ororeser, which Ggnifies a power of acqui- 
ring things grateful to ſenſe, and to paſſion, 


exciting a preſent conception of theſe objects and 


of the pleaſures derivable from them, diffuſes an 
aſſured complacency over the ſpirits of thoſe 
bleſſed with it: And external advantages, which, 
on directing our eyes towards ſuch as are diſabled | 
by poverty to command like grandeur or conve- 
niencies, we behold ourſelves to poſſeſs above 
them, preſenting to the mind a pleaſant, image of 
our condition in life, are apt, in all caſes, to be- 


get in our breaſts a ſatisfaction contemptuous of 


others, as well as vain of ſelf. 
In populous, indeed in moſt regions, landed 
property, on account of the real comforts and 


ingenuous pleaſures connected with it, as well as 
Its durableneſs and its ſolidity, is juſtly held in 2 
ſuperior eſtimation among ſenſible people. The 
amount of fortunes which conſiſt in money and 


in 


; 
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in moveables, expoſed to accidents and liable to 


periſh, can ſeldom be aſcettained with exactneſs. 


There even fair appearances are often deceitful ; 


and a perfect reliance cannot always be had on 
their reality and firmneſs : But grounds and im- 
moveables are ſolid and laſting poſſeſſions; and 


landed eſtates, viſible ſtriking durable objects, 7 


imply, more clearly than any other, a permanent 


ability of purchaſing enjoyments agreeable to 


nature and to vanity, Hence in every foil, in 


which land forms either the only valuable or the 
principal ſpecies of property, a conceit, arrogant 
as well as lofty, muſt be almoſt mechanically ge- 


nerated in its owners (y). 
The importance, 3 belonging to land, 


may ſometimes be increaſed by circumſtances, 
and in particular may be affected by ſuch as tend 


either to diminiſh the number of thoſe poſſeſſed 


| of it, or to augment the ſize of their eſtates. In 
nations, therefore, in which manufactures and 
agriculture are in a low, perhaps a depreſſed 


ſtate, an extraordinary dignity mult be reflected 
upon it. Among them, affluence can rarely, if 
ever, be acquired in buſineſs ; and the proprie- 
tors of ground, the only citizens who can be 


deemed re men, by the great elevation to which 
they 


) Treatiſe of Human Nature, v. 2. p- 1. ' 5.9. 10. 
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they are exalted above every order around them, 
muſt be raiſed aloft almoſt out of che reach of 
compariſon or of envy. _ 

The arrogance, inſpired by property, may be 
high in other countries ; but muſt be heightened, 
in thoſe governed by the feudal law, to a de. 
gree peculiarly eminent. There, in conſequence 
of the rule, by which, in ſucceſſion, a preference 
is given to males above females, and inheritances 


are not ſuffered to be broken in pieces among 


them, the favourites, termed heirs, to whom for- 
tunes are tranſmitted without toil, and even pre. 
ſerved with anxiety by legiſlature, remarking the 
ſuperior ſituation in which they are placed above 
perſons, who, though equal in extraction, are yet 
kept in a humiliating diſparity beneath them, 
cannot eaſily avoid being ſtrongly impreſſed with 
a ſuperlative idea of their own importance. 
A vanity is very generally found even in the 


acquaintance of perſons conſpicuous for wealth, 
for equipage, for dreſs, or for titles; and people, 


who can ſcarcely be termed filly, are ſometimes 
aſhamed to be ſeen in contact with any whoſe 
pockets are ſuſpected to be empty of money. It 
muſt, therefore, give us a ſenſible ſatisfaction, if 
our near relations, with whom we are commonly 
obliged to maintain a cloſe intercourſe, be eleva- 


ted in the world; and our remote anceſtors, no 
„„ . leſs 
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leſs than our immediate parents, are productive 


cauſes of that vain ſentiment. Wiſe men, con- 
ſcious of the ſuperior value of intrinſic merit, en - 


deavour indeed, as much as poſſible, td repreſs in 


their breaſts ſuch fooliſh prejudices. Neverthe- 
leſs, every one plumes himſelf more or leſs on the 


riches and the greatneſs of his forefathers; and the 
ſtrong prepoſſeſſion, almoſt univerſally entertained 


in favour of antiquity of deſcent, muſt be owned 


to be in ſome ſort a mechanical effe& of the 
agreeable phantaſms (2) which give riſe to it. 
An extended train of honourable perſonages, 
preſented to view in a regular ſucceſſion, ſuch as 
Shakeſpeare's Pageant or a military proceſſion, is 


in itſelf a ſplendid object, which can hardly be 
ſuryeyed without delight. But, ſuppoſe that this 


vaſt multitude is aſſembled ſolely, as at a corona- 


tion or in a triumph, on account of a ſingle per- 
ſon, towards whom their own regards, as well as 
the eyes of all who flock to ſee it, are principally 


directed; their elevated rank, their gorgeous 


apparel, their grand equipages, their immenſe 


number, infuſing the idea of their magnificence 
into that formed concerning him, muſt contribute 
greatly towards his agrandizement in the imagi- 


nation of beholders. A long line of anceſtors, 


eminent we virtue, for abilities, for power, or for 
wealth. 
02 if Treatiſe of Human Nature, v. 2. p 1. 9. 
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wealth, bears a conſiderable reſemblance to that 


magnificent ſpectacle, and is contemplated with 


a ſimilar ſatisfaction. In the one caſe, the mem- 
bers who compoſe it are diſplayed to fight : In 
the other, they are exhibited in viſion to fancy: 
But in both, eſpecially in the latter, a luſtre is 


thrown by reflection from them around him to- 


wards whom its termination ſtretches, and we 
are filled with an impreſſion as if thoſe nughty 
perſonages, of .whom a memory only is now left 
upon earth, had been brought into being chief) 
to communicate exiſtence to their living repre. 
ſentative. Thoſe, whoſe anceſtors, in a genera: 
tion or two, are loſt in obſcurity, are deprived of 
this advantage. Ancient deſcent, forming not a 
component part of the complex idea through 


which they are perceived, cannot reflect any 


brightneſs on their appearance. 
In fact, in feudal countries, in which a nume. 
rous herd, unable to boaſt of finer diſtinctions, is 


always found, long poſſeſſion of ancient lands 13 


univerſally obſerved to form a principal ſource of 
the ſentiment properly denominated pride; andthis 
vain conception is mightily ſtrengthened, in all 
whoſe haughtineſs is erected on that foundation, 
by the ſtrong continuity with which the ſucceſſive 
owners are perpetually linked to one another. 


Each proprietor, in his order, is there brought 
'% | diſtinQly 
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diltinẽtly into view: Their riches or their rank, 


as well as their exiſtence, are fully authenticated 
by the evidence without which a right cannot be 
| ſurely eſtabliſhed in their fiefs: And a notion 


muſt thence ariſe concerning length of lineage 
more firm and more lively, than can be produced 
by wealth among nations in which eſtates are re- 


ducible to fritters by diviſion. 


| Perſons unable to do more, or little more, than 
earn ſubſiſtence from day to day, not having 


hearts at eaſe, can hardly purſue after vanities, 
except in a very humble and contracted line. 
Bread, and favours immediately connected with 
gaining it, muſt commonly bound their views. 
Not poſſeſſed of eſtates which may be expected 


to remain undivided or long with their children, 


they cannot be ſuppoſed to look forward for emi- 


nence to diſtant generations: And among any 


people, placed in circumſtances ſuch as have been 
deſcribed, thoſe to whom fiefs belong will pro- 


bably be the only men to aſpire at honours de- 
ſcendible to heirs. On that account, too, they 


muſt naturally wiſh, that their dignities be an- 
nexed to their lands ; obſervations, which are par- 


ticularly applicable to Scotland, and which may 


be exemplified, perhaps confirmed, from its hi- 
p... „„ 55 
In this country, a few tradeſmen might perhaps 
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earn, by their employments, a frugal livelihood 

in old times. But the merchants and the arti- 
zans, being moſtly engaged in a loitering retail 
confined to little booths and to ſmall wares, with - 
out boldneſs of enterpriſe, without extent of ad- 
ventures, without ſkill in arts, without inclination 
to work, without commodities to ſell, could rare. 
ly arrive at opulence, or even leave their families 
independent. The bulk of the tenants, without 
leaſes, without ſtocks, without tools, without huſ. 
bandry, without crops, were objects of pity rather 


than men of ſubſtance (a). The peaſants and the 


labourers, wanting many of the conveniences, 
and pinched even in the neceſſaries of life, gene- 
rally dwelt in miſerable hovels amidſt extreme in- 
digence and a ſervile dependence: And among 
the Scots, the only citizens, except the clergy, 
(if an order, which had engroſſed near a half of 
the kingdom, can be accounted an exception), 
who then lived cither in grandeur and in inde- 


pendence, or in ſecurity and in plenty, were the 
owners of lands. 


Uneducated men, who have amaſſed 1 6. 
ſtates in trade, rarely diſplay, in their ways of 
employing them, more than in their manner of 
behaviour, the elegance and the taſte conſpicuous 
| (a) Parl. 1429. ch. 1 25.—Parl. 1449. ch. (7.—Parl. 1469, 
ch. 44.— Parl. 1493. ch. 79.—Parl. 1587. ch. 115. 
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in perſons who, from their early years, have been 


familiariſed to gentility and to ſplendour; and on 


that account, as well as from prejudices in tem- 


ſelves abundantly ſenſeleſs, but at the ſame time 


extremely difficult to be entirely conquered, are 


ſeldom viewed, even in commercial nations, in a 
light equally reſpectful as thoſe fooliſhly denomi- 


nated their betters. Their riches ſitting not, 


more than their fineries, eaſily upon them, excite 
not in the multitude, who judge by appearances, 
ſentiments alike favourable as are naturally pro- 


duced by the external aſpect of others diſtinguiſh- 


ed by ſuperior grace: And if even in our days 
huſbandmen, artificers, and merchants, dare not 
aſpire to Peerages at London, i in vain ſhould they 


have formed pretenſions to nobility at Dunſtaf- - 


fage in ancient times. 
The only tradeſman, ever ennobled in Scot⸗ 


land, ſeems to have been Robert Cochrane. 


james III. who delighted in curious arts and in 


their amuſing productions, more than in the bur- 
den of buſineſs and in councils of ſtate, either 
from the ſoftneſs of his genius, or from the deli- 
cacy of his taſte, ſpent much of his time, in re- 


tirement from both, among a few artiſts, Roger a 


muſician, Leonard a ſmith, Hommil a tailor, Tor- 
ſifan a fencer, in whoſe fellowſhip his mind, un- 


venting ſelf with freedom, found more enter- 
| * tiainment 
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tainment than in the company of his nobles, 
Among others, Cochrane, an ingenious maſon, 
acquired a principal ſhare in his affection; and 
James, not contented with beſtowing on that mi- 
nion the rich Earldom of Marre (b), inveſted him 
with the entire direction of public affairs. The 
conſequences are well known. Marre, amidſt 


his excellency in architecture, was wholly un- 


worthy of the high political ſtation to which he 
had aſcended. A conſpiracy, excited by indig- 
nation, was ſoon formed againſt his life: His So- 
vereign, whoſe own majeſty amidſt its rage could 
not be ſecured from inſult, was utterly unable to 
protect his miniſter againſt its fury: And the fa- 
vourite, having been ſuddenly apprehended at 
Lauder, was inſtantly hanged over a bridge, al- 
moſt in the Royal preſence. Promotions entirely 
contrary to uſage, and of courſe to expeQation, 

ſhock the current in which our conceptions are 


accuſtomed to flow, and ſeeming unnatural, it is 


almoſt impoſſible ever to be fully reconciled to 
them ; but they are uncommonly offenſive to the 
ſuperiors with whom you are exalted into con- 


tact, perhaps even more than to the equals over 


whoſe heads you vault. Cochrane's original oc- 
cupation conſtituted a chief objection to his great 
elevation. Wiſe and ancient Lords, Lindſay 
. _ 


4 


(6) P. 207. above. 
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un, ce exclaimed upon it, that James bad made 
„ fellows !—maſons !—men who ought rather to 


b have been holding the plough, or to have been 
keeping ſheep—Earls and Lords! (c)“ An 


amuſing ſpecimen of the haughty language with 


which claſſes of citizens, the moſt uſeful in ſo- 


ciety, are often treated; but an example exceed- 
ingly apt for illuſtrating the prevailing. infolence 
of former ages. 

In a heathy ſavage poor country, fabjeet, like 


Caledonia, to the combined influence of all the 
| foregoing cauſes ; in which the feudal law domi- 
neered with a rigid fway ; in which landed men, 


the only people who enjoyed in fulneſs the com- 


| forts of life, were continually ſurrounded by re- 


tainers, their inferiors far in every article of ex- 
terior appearance; and in which of courſe pride, 


2 paſſion ultimately founded on compariſon, 
could not but be highly inflated in their breaſts; 
the proprietors of fiefs, durable things, which 
perhaps had already deſcended to them in a long 


ſeries from their anceſtors, and which, in a pro- 
greſſion perpetually connected in its members, 


they expected to tranſmit to their poſterity, were 
the only perſons 'who in ancient times either 


could themſelves, or would ſuffer others to aſpire 


. to 


(c) Pitſcottie, p . 134. &c. 142. l 90 —Hamthornden, 


er 130, &c. 159. 
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to nobility. Their houſes could wha cheriſh 
any aſſurance of being clearly remembered in 
their ſucceſſors; and ſuch as not only were 
themſelves high in rank, but whoſe repreſenta. 
tives had a probable proſpect of remaining long 
in an elevated condition, couid alone form the 


ambitious conception of obtaining noble diſtinc. 
tions for their heirs in perpetuity. 


As chieftainſhip, influence, juriſdiction, wealth, 
independence; all were of old annexed in that 
country to property in land, the imaginations of 
its owners would be frequently conveyed with 
complacency to the immediate ſource of their 
grandeur ; and their eſtates, by which they were 
exalted above their neighbours, and in which 
they were wont to reſide, would naturally be re- 
garded by them with exultation as well as with 
fondneſs. Hence an 1dea of that, which in the 
ſooliſh language of vanity is ſometimes termed 3 
family, would be produced among them in pe- 
culiar force: And as this conception depends on 
identity of eſtate, and perpetuity of ſucceſſion or 
indiviſibility of heritage, without which it can 
hardly exiſt (4), a compounded and ſtrong at- 
tachment would naturally be excited to that 
family, including both the parcel of lands be- 
longing to it, and the ſeries of perſons expected 

to 


(4) Treatiſe of Human Nature, V. 2. p. 1. ſ. . 
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to inherit them. Each ſucceſſive proprietor, 
running in fancy along the line of his anceſtors, 
would perceive, with delight, that his dignity 


| ſeemed to be increaſed by the length of his pe- 


digree ; and as, in the heir of his fortune, he be- 
held the perſon in whom both his memory and 
his race were to ſubſiſt, a heſitation could hardly 
be entertained a moment in his mind about the . 
courſe in which his honours ought to be ſecured 
to deſcend. Every honour, intended to aggran- 
dize his houſe, would be incorporated with the 
fief to be poſſeſſed by its repreſentative; an 
union entirely agreeable to the ideas primarily 
entertained at conferring them. In fact, nobility 
was originally united there to lands; and prin- 
ciples, ſufficiently powerful, as well as exceeding- 
ly likely, have (e) been ſuggeſted, which in 
Scotland might lead to this junction. Among 
us, the firſt honours, by which families were en- 
nobled, unqueſtionably were territorial; and, 
having once ſettled in that channel, the ſame 
cauſes which had forced them into it, eſpecially 
the barbariſm in which the country was involved, 
would make it late before they could be diverted 
into another courſe. Barbarians, from ignorance, 
from ſtupidity, and from habit, are always con- 
ceited of their own cuſtoms : Violent prejudices, 


"7 tine- 


{e) P. 96. &c. than, | 
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tinctured with ſcorn and even with malignity, are 
commonly borne by them againſt ſtrange modes; 
And impartial inquirers, acquainted with either 
the former or the preſent ſtate of North Britain, | 

| will not find many circumſtances, which, in the 
fifteenth and the preceding centuries, could there 
beſtow a high price on perſonal nobility among 
any who could pretend to it, | 


LE N 


| Cauſes which retarded the Introduction of Perſonal 
Dignities into Scotland. 


\ 


* refined ages, In which public diverious, 
genteel company, polite converſation, or lite- 
rary ſociety attract great multitudes of people 
into large cities; in which the ſexes, mingling to- 
gether in frequent aſſemblies, employ much at- 
tention, and even art, on heightening the charms 
beſtowed on them by nature; and in which, 
ſuch as have been born to independent fortunes, 
_ ambitious of adding acquired influence to natural 
advantages, become fond to hang about palaces 
and on the favour of Kings; garters, ſtars, 
titles, 
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titles, every thing, which, announcing their poſ- 
ſeſſors to be perſonages raiſed above the ordinary 
level of thoſe who can afford to array themſelves 
in gaudy apparel, procures a favourable reception 
in the high circles of the world, muſt be con- 
ſiderably prized. In populous towns, in public 
places, and even about royal courts, the bulk of 
mankind are loſt in the vait crowds which en- 
compaſs them, and one can hardly engage any 
notice without great wealth, external pomp, or 
extraordinary merit ; cauſes which, among the 
few to whom their influence reaches, tend rather 
o inflame than to extinguiſh rivalſhip and emu- 
ation. Hence, ingenuity muſt be ſtrongly ex- 
cited there to diſcover objects, whoſe imaginary 
luſtre ſhall command uncommon reſpeQ; and an 
artificial quality, conſiſting in diſtinctions almoſt 
entirely nominal, (which often produce effects 
little inferior to things real and to ſolid excellen- 
cies), and adapted to impoſe on inconſideration, 
on credulity, on neceſſity, and on fear, has been 
invented, eſpecially under monarchies, to exalt 
in degree thoſe already poſſeſſed of other ſources 
of ſuperiority, or by preſumption to ſupply the 
want of them. But in rough and unlettered 
times, in which the dominions of a ſovereign 
confilt moſtly of deſolate and barren moors; in 
which the inhabitants ſcattered over them, mi- 
ſerably 


M 


Want of 
great 
cities. 
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ſerably poor and almoſt naked, are ſcarcely en- 


| titled to a higher denomination than that of ſa- 


vages; and in which men of eſtate, inſtead of 
thronging into cities to enjoy the elegancies of 
cultivated life, ſequeſter themſelves within their 
own territories, in proud and gloomy caſtles, 
rarely beholding any equals, or little accuſtomed 
to their fellowſhip ; things merely honorary and 
ornamental, bringing no ſolid advantage to their 
poſſeſſors, and making ſcarcely any addition to 
their rank, however they may not be wholly de- 
ſpiſed, muſt always form unimportant objects, 
and invention will not be "prone Rate to 
ſearch after them. 

My Lord, on inquiry, your Lordſhip will di. 
cover that few or none of thoſe cauſes, which 
might give riſe to perſonal nobility, exiſted early 


in Scotland. Amidſt great floth, bad agriculture, 


little trade, and coarſe manners, large cities, 
which are moſtly filled with merchants and with 
artizans, and with thoſe to whoſe luxury they 
adminiſter, can hardly ariſe : And we have little 
ground, either from the imperfe& views exht- 


bited in hiſtory of the ancient ſtate of the Scotch 


boroughs, or from the exacter deſcriptions of the 
diminutive condition in which they were {till be- 


held immediately before the Union, to imagine, 


that during the reigns of the Davids, the Alex- 
| anders, 
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anders, and the Rubberts, there was between the 


Solway and the Orkneys a ſingle town which con- 
tained fave thouſand inhabitants. 


In old times, Parliament was held at Scoon, 
at Cambuſkenneth, at Dunblane, at Dairſey, 
and at other ſmall villages (/), at which either 


few members aſſembled, or thoſe who attended 


muſt have ſlept in the fields or lodged in hovels. 
t did not become uſual, till the days of James II. 


for the ſtates of the realm to convene in Mid- 
Lothian. During the minority of James VI. a 
Parliament was held in 1578 at Stirling: Ano- 


ther was convoked at Linlithgow in 585: A 
| third met at Perth in 1606. 


Under every regular and free government, the 


members who compoſe the legiſlative council 
= 

and the ſupreme courts, added to the retainers 

who belong to them, form a numerous, often an 


opulent body; and the valt concourſe continually 


drawn thither by buſineſs, by curioſity, and by 


avarice, fails not gradually to aggrandize the 
conſpicuous theatres to which moſt eyes are 
allured by their ſeſſions. But till the fifteenth 


century no particular place had arrived either at 
the excluſive enjoyment of theſe advantages, or 


at a great nene, on account of the ſu- 
perior 


(/) Fordun, 1, 13. c. 34: 8 Caſe, ch. 5. p· 9.— 
Fitſcottie, p. en 
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perior accommodations found at it ; and, after 
a diligent ſearch, you will find it difficult in the 
whole kingdom to diſcover any which had indiſ. 
putable pretenſions to the appellation of metro. 
polis. The judicial authority was moſtly diſcharged 
by proprietary magiſtrates, whoſe territories were 
bounded by the marches of their lands. A Juſti. 
ciary General, it is true, poſſeſſed the ſupreme 
power in criminal matters : But his office, during 
a long period, was hereditary; and as large 
eſtates were generally created into regalities, 
which implied a privilege of reclaiming for trial 
all who lived in them even from that ſovereign 
judge, and as Parliament was wont to take cog- 
nizance of treaſons againſt the ſtate, his inter. 
poſition was in moſt caſes excluded, or was be- 
held in few. Hence, in record, that great officer 
makes neither the frequent appearances nor the 
| ſtriking figure which ſeem proportioned to his 
high authority: And no ſtationary (g) tribunal, 
inveſted with a tranſcendent juriſdiction extend- 
ing all over the nation, and appropriating long 
| ſtated terms to exerciſing it, was eſtabliſhed to 
decide civil cauſes (5) till the College of Juſtice, 
the ſame which ſtill ſubſiſts, had been erected by 
Parliament in 1532, and was ordained to hold its 
ſeſſions conſtantly at Edinburgh. : 
This 
(g) St. Rob, III. c. 30. 34. 45. (4) Buchanan, I. 14. © 43: 
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This city, amid the advantage of a ſituation 
which, for healthfulneſs, for beauty, and for 
ſtatelineſs, is equalled by few in Europe, with- 
out grand edifices to behold, clean ſtreets to walk, 
or even commodious houſes to inhabit, invited 
not ſtrangers, either by the variety or by the cle- 
gance of its entertainments, to refort to it. An 
univerſity at which the ſciences, an academy at 
which the exerciſes, even a ſchool at which the 
languages might be learned, was not early erec- 
ted in that borough. From the narrow limits 
within which the capital continued to be circum- 
ſcribed in the fixteenth century, and from the 
open fields which ſtill remained within its fran- 
chiſes in 1579 (i), it ſeems not probable, that 
even in the reign of Mary more than ten thou- 
ſand or fifteen thouſand people dwelt within its 
walls: In the days of David I. Edinburgh was 
not greater perhaps than Peebles is at preſent (#); 
and its ſuburbs, however enlarged of late years, 
were not then extenſive or well inhabited. 

Her predeceſſors, the Kenneths, the Malcoms, 
the Duncans, and their ſucceſſors, during many 
reigns, reſided at a diſtance from the frontiers of 
England; but their reſidences, being almoſt eve- 
ty where expoſed to inſult, were not long fixed, 
and their ſubjects were not excited by any other 

„ powerful 


(i) Maitland, p. 138. 139. 185. (.) Qu. At. c. 79. 
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powerful temptations to gather ir in ſettlement 


around their habitations. 


In the country, a mean cunning and other low | 
vices, connected with the debaſing apprehenſion _ 
of penury and of oppreſſion, are ſometimes 


found ; yet men are commonly leſs debauched, 


their manners are generally purer, and perhaps, 


upon the whole, they are more virtuous and more 
happy, than in towns; the ſinks into which, Ta- 
citus (/) ſays, every thing filthy and atrocious is 
continually pouring: It muſt however be confef- 


ſed, that as the human mind cannot attain either 


the accuracy or the inventions, and as individuals 


cannot enjoy the independence, fo arts cannot 
reach the perfection, and ſociety cannot exhibit 


itſelf in the magnifience which may be produced 
by the co-operation of the wealth, of the wants, 
of the ingenuity, of the emulation, and of the 
force of vaſt multitudes of people collected toge- 
ther into great cities. Times of ſenſe therefore 


and of improvement, viewed in a particular light, 


muſt be owned to be alſo times of vanity and 
of imbecillity ; and perſonal nobility, a principal 
part of public ſplendour, probably would not be 
early introduced in a nation, which, wanting at 
elegant and even a decent capital, was placed in 
a condition unfavourable to its diſcovery, unleſs 

| ex- 


(/) XV. Annal. 44. 
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extraordinary circumſtances forwarded its intro- 
duction. Trains of nobles are appendages of Want of 
royalty, and a brilliant court will naturally pro- 3 
duce them; but Scotland can ſcarcely be ſaid to 
have poſſeſſed even this advantage. The parity, 
agreeable to governments which are either per- 
fect commonwealths, or ſtrongly inclined to that 
model, recoils at the inequality implied in nobi- 
lity. From the conſtitution of its parliament, 
and from the unrulineſs of its army, the Caledo- 
nian government appears, during many ages, to 
have partaken of the nature of a republic much 
more than of a monarchy ; and, in that kingdom, 
people of property, being little tempted to dance 
attendance at the levees of their princes, could 
not be greatly diſpoſed to promote introducing 
among them a ſet of noblemen who were to 
derive their dignity from another ſource than 
lands. | Ro 
A Scottiſh King, ſurveyed with accurate eyes, 
will be perceived then to have been little more 
than chief commander of their feudal militia: 
And as in war their troops were not formed into 
regiments embodied under officers appointed by 
the Crown, but each chieftain led his own tribe, 
and as almoſt every ſubaltern laid claim to a de- 
terminate poſt from ancient inheritance, few, or 
ather no military commiſſions, either ſubordi- 
5 | nate 
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nate or general, were at the royal diſpoſal (). 
Permanent taxes were long almolt totally un- 
known in Scotland. Even extraordinary aids 
were rare (n). The public revenue, therefore, 
conſiſting chiefly in the deſmene lands of the 
crown, and in the feudal incidents of ſovereign- 
ty (o), could not but be very narrow. The regal 
authority, too, was extremely circumſcribed; and 

au- 


(n) Fordun, 1. 5. c. 9. 36.—— Major, I. 3. c. 5.—Bucha- 
nan, I. 7. c. 14. 20. Anderſon's Diplom. 43. 44. See | 
Hawthornden, p. 294. 295. —=— Pitſcottie, p. 319. $90 
Parl. 1600. c. 21. (not printed.) | 


(z) During the minority of James I. the Duke of Alba- 
ny reſiſted an impoſt of twopence, that parliament was go- 
ing to lay on each houſe in which fire was lighted, ſaying, 
that no tax had been impoſed during his Regentſhip, and 
that the poor would curſe the man who ſhonld introduce 
ſuch an abuſe. Even a tribute entirely agreeable to the feu- 
dal cuſtoms, which admitted of a tax to raiſe money for re- 
deeming the Sovereign from icaptivity, impoſed for diſchar- 
ging the ranſom (L. 30,000) of James I, was exceedingly 
unpopular ; ; and the King, after having levied the firſt pay- 
ment, was obliged to remit the remainder. —Fordun, I. 15. 
c. 21. I. 16. c. 9. 13. — Major, 1. 6. c. 10.——Parl. 1424. 
c. 10. 11.— Buchanan, I. 10. c. 29. —Hawthornden, p. 16— 


Ce 299. 303. 322. 325. 326. 


(s) Parl. 1483. c. 196, 9 5.— Parl. 1476. c. 86. — Par. 
1489. c. 24.— Parl. 1493. c. 83.— Parl. 1581. c. 36.—Fanl 


1587. c. 29. 31. p. 542. 
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the Prince, whoſe only guards (p) were politic 
conduct, could not excite awe, either by the 
grandeur in which he lived, or by the attendants 
who waited on his family. 

A potentate, who, 1 4 the name of King, was 
no more than a ſuperior ſort of Laird (), could 
not expect that grandees would ſtoop to diſ- 
charge ſervile offices about his perſon. Amidſt 
a' mimicry of royalty, many of thoſe places 
which are commonly eſtabliſhed in the houſe- 
holds of Princes, as well as the principal milita- 

ry commands, ſcem, on that as much perhaps as 
on other accounts, to have been early alienated 
from the Scotch crown, by perpetual grants in 
inheritable fee. The royal houſehold was go- 
verned by a hereditary maſter; A hereditary 
butler kept the royal cellars : A hereditary uſher 
introduced to the royal preſence: A hereditary 
cupbearer ſerved the royal wine : Even a heredi- 

R 5 185 V 


() Till the days of James VI. to whom, after the raid 
of Ruthven, parliament, in 1584, granted a guard of forty 
horſemen, with two hundred pounds a-year to each, pay- 
able out of the firſt fruits of vacant benefices. Parl. 1584. 
c. 13. and act 14th (not printed) of that par] — Ser p. 136. 
(4) In Scotland even prayers ſeem not to have been of- 
ſered up in church for the preſervation or the family of the 
King, till that diſtinction, obtained from the clergy by 
James I. had been authoriſed by parliament during | hisrelgn. 
Parl. K. e. 43. Fail. 14555 ch. 62. | 
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_ tary carver cut the royal meat: And either the 
duties of theſe offices might be performed by de- 
puties, or perſonal attendance was not expected 

from the Lords who held them. | 

The Sovereign, without magiſtrates to nomi- 
nate, without officers to appoint, without reve- 
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bil nues to diſtribute, had little to beſtow. In con- 
| ſequence, the royal favour was not an important 
* The eu- acquiſition. During thoſe fierce ages, in which our 
. 1 legiſlative body, from the ſturdineſs of its con- 


| living at a | | 
diſtance ſtruction and the unpliableneſs of its parts, had not 
1 become a manageable, hardly an ordinary mem- 
town, ber of the political machine, intereſt and weight 
at Scoon, or even at Holyroodhouſe, depended 
| not on the number of mercenaries whom a man 
; commanded in the ſenate, but on that of the 
partizans whom he could bring into camp; and 
the ſureſt hopes of ſucceeding in any requeſts at 
the foot of the throne, were entertained by thoſe 
bl who could render themſelves formidable in arms. 
al 3 The court of Abernethy therefore, or that of 
Dunfermline, without vacancies to fill, without 
expectations to raiſe, and without power to dele- 
gate, could not but be poorly attended. 
Among a people, who neither lived in town, 
nor attended at court (7), but were thinly diſ- 
: perſed 
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perſed over a barren land, largeneſs of eſtate, ex- 

tent of juriſdiction, multitude of followers, were 

articles ſubſtantially uſeful, as well as exceed- 

ingly flattering ; but either from a ruſtic pride, 

from a phlegmatic apathy, or from juſt concep- 
tions, empty honours, which brought little ſoli- 

dity along with them, might remain unſolicited, 
or ſometimes be rejected with contempt. At Vi- 
enna and at Paris men far advanced in years, of 
the firſt eminence, and of the beſt ſenſe, with ſo- 
licitude and with ſervility pant after ribbands of 
filk and croſſes of ſpangle ; but in remote pro- 
vinces people are careleſs even about dreſs, be- 
cauſe their conſequence depends not upon it ; and 
noble dignities are generally either altogether un- 
known, or little uſed, in wild regions. In hilly 

deſerts, a ſuperior among his vaſlals, a chief 

among his clan, a landlord among his tenants, 

_ finds mere gewgaws little neceflary or little im- 
portant to his aggrandizement; and even in our 
days, a gentleman, whoſe thoughts roll not to- 
wards London or St James's, and whoſe ncigh- 
bours are not infected in their ſentiments from 
acquaintance with theſe places, needs not a title 
to add to his importance in Bara or in Viſt. In 
old times, in which every confiderable eitate was 
erected into a petty principality, property and de- 
ſcent would generally be found of themſelves ſuf. 
Re. ficient 
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ficient to procure one in his own domains all the 
reſpe& and all the ſubmiſſion which vanity and 
intereſt uſually demand; adventitious advantages, 
which perſons of ſmall fortune and of ignoble 
birth might affect, if not attain, would often be 
deſpiſed or overborne; and many, even among 
thoſe poſſeſſed of eſtates in land, would not be 
deemed worthy of nobility. 

In a clan, ſubordination is neceſſary, as well as 
in an army: An inferiority is implied in vaſſal- 
age: And a partizan or a vaſſal, even though he 
held ſome of that ſpecies of property, durſt not 
aſpire to independence on his chief, or to equa- 
lity with his ſuperior. In every country, in which 
the prejudice inſpired by a barbarous cuſtom pre- 
vails over the juſtice demanded by natural affec- 
tion, younger children, ſeemingly neglected by 
their parents and by law, in a few generations 
mult mingle in obſcurity among the herd of man- 
kind; and an affectation of any dignity, by which 
they ſhould be lifted near in rank to their eldeſt 
brother, the idol cheriſhed with partiality by 
both, would be deemed, in perſons reckoned 
bardly worthy to gather the crumbs from his 
table, a declaration of hoſtility, o or an act of trea- 
ſon. 


Ilence nobility was long almoſt excluſively 


| contincd among the Scots to great, and even {9 


8: chief 
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chief families; and very large eſlates were alone 


raiſed to noble honours, Our ancient Earldoms | 


ſeem to have been extremely few in number : 


Perhaps at no one period did they ever amount to 
forty. Thoſe few which exiſted, Fife, Marre, 


Lennox, Sutherland, Roſs, Menteith, Carrick, 
Athole, were all poſſeſſed by principal and very 


powerful houſes ; and hereditary dignities, ha- 
ving once been united to lands, would not ſoon 


be ſevered from them in Scotland. _ 

Its inhabitants, ſcattered in a cold and ſurly la- 
titude, among rugged and inhoſpitable moun- 
' tains, or over bluſtering and inacceſſible iſles, 
waſhed by the fartheſt ocean of the Weſt, and 
removed towards the northern extremity of Great 
Britain, at a diſtance from the reſt of Europe, 


were ſeldom viſited by ſtrangers; and maintain. 


Ing little intercourſe with other nations, either 
wanted adequate opportunities of becoming ac- 
quainted with foreign manners, or had not a turn 


Strong 
prejudices 
in favour 
of the feu- 
dal cu. © 
ſtoms. 


ſaſliciently liberal to adopt ſuch as were prefe- 
rable to their own. Hence improvements, and 


even changes, were wrought ſlowly on the cu- 
{toms and the practices of the Scots. The haughty 
prejudices inſpired by the feudal ſyſtem were 


fondly nouriſhed in their breaſts; and forms and 
ulages, as well as ideas and ſentiments, agrecable 


i9 theſe, continued long to prevail among them. 
R 3 8 1 
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It was only by an exertion, made in England not | 


forty years ago, that tenants were at laſt reſcued 


from the ſervile ſtate in which they had till then 


been kept in the North, and that landholders 
were finally delivered from the oppreſſtve condi- 
tions of military tenure (s): And in a deſert over. 
grown with clanſhip, with barbariſm, and with 
heath, without large cities, without grand aſſem- 
blies, and without wealthy tradeſmen, it would 
be late before proud and powerful Barons could 
endure to behold a rank, equal to that ſuſtained 


by the ancient inheritors of noble fiefs, and from 


habir ſuppoſed to belong peculiarly to them, con- 
veyed to perſons whom, in their moments of in- 
ſolence, they might term mean upſtarts, by thoſe 
flender vehicles, parchment and ink, not conloli- 
dated with any dignified eſtate, and entirely in- 
dependent of landed property. 


r CT, III. 


Noble Honours, di connected Ho Fiefs, were pro- 
_ bably introduced into Scotland about the Time 7 


James the Firſt. 


| NO the ignorance or the careleſſneſs of the 


Scotch hiſtorians, from the ſcantineſs and the 
defec- 


(*) 20mo 0. II. c. 50. 
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defectiveneſs of the oublic records, and from the 
inaccuracy or the indiſtinctneſs of both, it is now. 
become almoſt impoſſible to aſcertain, with pre- 


ciſion, the time at which perſonal dignities were 


firſt introduced into Scotland: But we can ap- 


_ proach very near it; and, if one might venture 
on a conjecture, I ſhould point to the reign of 
James I. for the period about which the innova- 
tion was moſt probably made. This prince, 
whom his father Robert III. had been adviſed, 
either for the ſafety of his perſon, or for the im- 
provement of his mind, to ſend at a tender age 


into France, happening on his voyage to put 


aſhore near Flamborough, was made prifoner by 
the people of Forkihlre ( ). Henry IV. who, 


on the depoſition of Richard II. had been raiſed 
to the throne of England, then reigned in that 
kingdom. Tempted by the mighty advantages, 


which it was not unnatural at firſt ſight to ima- 
gine might accrue to his own ſubjects from hold- 


ing in captivity the heir- apparent of an inimical 
ſtate, his lofty ſpirit, which had early formed the 


magnificent idea of obtaining poſſeſſion of the 


Engliſh Crown, unable to reſiſt ſcizing on the 
ſplendid prize which had been thrown by fortune 
in his way, lent a deaf ycar both t to the pathetic 
VV 


(t) Fordun; 1. 175 C. 10. e . 16. p. 352. — Major, 
I. 6. c. 8. | 


256 TIME ABOUT WHICH 


ſupplications preferred by an aged parent in be- 


half of his only ſon, and to the generous counſel, 
dictated perhaps by ſound policy as well as by 


ſair hoſpitality, of ordering the Duke of Rothe- 
ſay to be reſtored to liberty. Henry's mind, how- 


ever, neither forgetful of the conduct which it 
became his own dignity to hold, nor inſenſible to 


the feelings of humanity, did not permit him to 
neglect the education of a young prince, whom 
a miſplaced confidence or an unfortunate accident 
had reduced under his power. Much attention 
was beſtowed on inſtituting the king of Scotland; 
and natural parts, or natural diſpoſition, rendered 


James not an unhappy ſubject of the liberal pains 


which were employed on their cultivation. Li- 


terature, and the unqueſtionable ſuperiority as 


well as tranquil enjoyments derived from it, com- 


mand an awſul admiration in the ſecret thoughts 


even of thoſe brutal ſpirits, who, either from a 
conſciouſneſs of inferiority, or from innate dolt- 


iſhneſs of ſoul, affect to deſpiſe them. But a na- 


tural elegance of taſte, united to a conſiderable 
vigour of underſtanding, produced in James a ſin- 


cere love of knowledge; and, during his reſi- 


dence in England, he made a great progreſs in 
acquiring it (z). In thoſe days the ſouthern parts 


(z) Fordun, I. 16. c. 28. 29. 30.—Boet. I. 16. p. 353. 
- | SL — Major, 


of 


fo1 
ay 


M: 
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of ond Bricaiu; compared * with the ** 
proved condition in which they are found at pre- 


ſent, or with the ſuperior politeneſs at which the 
Papal territories had then arrived, may well be 


pronounced to have been extremely rude, but 
ſtill were incomparably more civilized than the 


ſtormy region north of the Tweed: And James, 
on returning into his own dominions, polite, ac- 


compliſhed, and learned, after a reſidence of 


eighteen years in the Caſtle of Windſor, about 
the Court of London, or in camp on the conti- 


nent, was both ſhocked and aſtonifhed at the mi- 


ſry and the groſſneſs in which his people were in- 
rolved. A thieviſh habit, a baſe : revengetulneſs, 


a relentleſs cruelty ; vices incompatible with the 


welfare, and almoſt with the ſubſiſtence of ſo- 


ciety; were found by him to be very generally 
prevalent, eſpecially among his mountains, and 
eren to be favoured by the whole genius of the 
ancient conſtitution, as well as by the inveterate 
prejudices of his ſubjects: The devoted attach- 
ment maintained for their chiefs by the hordes of 


dependants who were continually encamped a- 


bout their caſtles; the mutual ſupport blindly af- 
lorded by each clan to all its members againſt 


every other ; ; the extreme ariuculty: which public 
_ Juſtice 


Major, 1. 6. c. 10 back L: 10. c. 13. 14. 52. 57.—Leſlie, 
Wl, 505 eee p. 12. 49. 50.— Hume, ch. 18. 
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juſtice found i in reaching their rugged retreats, 


Hence violence and rapine prevailed, and were 


even honoured, over a wide extent of the coun. 


try: Property, tranquillity, life, held on a preca. 
rious tenure, could not be ſecurely enjoyed: Ho. 


neſt induſtry was deſpiſed, or was not encoure 


raged (x). 


Exils, fo deeply rooted in the temperament of | 
the Scots, would be extremely difficult to correct: 


But a high indignation. was excited by them in 
the noble mind of James; and his good ſenſe, 
perhaps better than any ſcholaſtic tutorage, would 
naturally form to itſelf a rational ſyſtem of thi. 
cal principles, founded on an inſtructive contem- 
plation of his eſſential conſtitution, for the regu- 
lation of his conduct in the important ſtation 
which royal birth had called him to fill. Arc 


collected obſervation of the effects, conſtant]y ex. 


perienced on his ſtate from his actions in all their 
variety, ſuggeſts to every conſiderate man, that 
the diſſoluteneſs or relaxation of parts, inſe- 
parably connected with inaction, ſeldom fails to 
produce à wearineſs of exiſtence, which make 


life inſupportable even to thoſe ſeemingly poſicl 


el 


(x) Hawthornden, p. 24. 25. 30. 212. 213. —$ Ro- 
bert III. c. 42.—Parl. 1424. ch. 50.—Sce Parl. 1581. ch. 16, 
—Parl. 1594. ch. 231.—Parl. 1 597- ch. 266. —Patl. 1609 


ch. 7. CO, p. 228, 
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fed of every aqvantzge ts. render it comfortable; 
and that the lively feelings, in which happineſs 
conſiſts, depend chiefly on a well directed em- 
ployment. Wiſdom therefore, not to inſiſt on 
views of duty, admoniſhed him ſtrongly againſt. 
indulging himſelf in indolence; and the miſerable 
condition, in which his kingdom was found, af- 
forded him, in an undertaking ſufficiently ardu- 
ous, an ample field for virtuous activity. His 
benevolent heart, glowing with affection to his 
ſubjects, was prompted by its native warmth to 
ſtrenuous exertions towards delivering them from 
their barbarity : And the oppoſition expected to 
his patriot efforts from ſelfiſhneſs or from preju- 
dices, and his uncertainty of ſucceſs, added to the 
difficulty of obtaining it, ſerved only to inflame 
his ardor and to increaſe his vigour. His ſteady 
ſpirit, neither deterred by danger, nor ſhrinking 
from toil, but irritated and even ſtrengthened by 
obſtacles and by reſiſtence, deſpaired not, by ju- 
dicious and firm interpoſitions of the legiſlative 
power and of the judicative authority, to accom- 
pliſh a great reformation both on their ſentiments 
and on their babits. The whole machine was 
found by him in univerſal diſorder: Every mem- 
ber was disjointed, and every part required ad- 
juſtment. It behoved therefore his plans to be 
Fatenſive : And your — 5 on peruſing his 

ſtatutes, 
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ſtatutes, or on conſulting his hiſtorians, will find 


that few matters, which were ſuggeſted by the 
immediate diſtrefles of his countrymen, or which 
might probably contribute to their felicity, eſcaped 


his notice, or were overlooked in his ſchemes. 
To his patriotiſm Scotland is principally indebted 


for its improvement. 


As the mighty influence, derived from landed 
property, was diſtinctly perceived by him to be a 
chief cauſe of the wildneſs and the ferocity with 
which his territories and their inhabitants were 
over. run, one principal object, towards which his 
attention was directed, was the reduction of its 


exorbitance. It would however be abſurd to 


pretend, that'in the improvements meditated by 


him his eyes were primarily fixed on the intro- 


duction of perſonal dignities. His immediate as well 


. as grand aim unqueſtionably was to diffuſe and to 


enſure ſolid and political happineſs, that is, plenty, 
freedom, ſafety, knowledge, and civility, over bis 
dominions. But ſome of the meaſures, adopted 
by him for this purpoſe, tended directly toward 
diſuniting honour from property; and others ()), 
ſeemingly remote in connection from that inno- 


vation, were related, at leaſt at a diſtance, to thoſe 


views which may reaſonably be ſuppoſed to pre- 
vail at eſtabliſhing | it. A king, intent on 1 
ing 


(5) See note (K) at che end of the volume. 
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| jog the inordinate conſequence of land, would 
humble as well as curb the ſuperior, and elevate 
as well as inſpirit the inferior ranks among his 
people; and James might naturally think, with- 
out beſtowing a noble denomination on their e- 
ſtates, of conferring on ſome perſons, whom com- 
petent fortunes ſhould prevent from ſeeming im- 
proper companions (z) for him, and whom un- 
common merit rendered worthy of that high di- 
ſtinction, the ſame titles which had uſually been 
derived by a reflex communication from fiefs. 

It is certain that conſiderable alterations were 
commenced or projected by him in the forms of 
government, in the adminiſtration of juſtice, and 
even in the departments or names of office; and 
among the multiplicity of deſigns, which engaged 
his thought, it ſeems not improbable that the na- 
ture of honours, and the orders of the ſtate, un- 
derwent an examination during his reign. Par- 
lament itſelf was attempted in his days to be mo- 
delled after the Engliſh faſhion ; and the change, 
begun to be made by him on its frame, led 1m. 
mediately towards introducing perſonal digni- 
ues. | | | > 558 


0 In former reigns, this aſſembly had rarely been James J. 

. convened, and its ſeſſions had always been ſhort. dee. 

p James, knowing that his ſchemes might be much ſtitution 

o | CE a rn 2 EE, © of Parlia- 
1 | | 135 ment. 


(2) Comites. 


262 ALTERATION PROJECTED 


forwarded by the great weight derivable to them 


from the general approbation of his ſupreme 


council, reſolved both to convoke that body more 
frequently, and to extend the ſubjects of its deli- 


beration farther, than had been uſual in prece. 
ding times. During the few years which paſſed 


after his return from captivity, thirteen different 
parliaments were held in Scotland ; and your 
| Lordſhip will find their ſtatutes directed to a vaſt 


variety of matters proper for legiſlative regula. 


The ancient Barons, whoſe dull ſpirits were al. 
moſt totally incapable of being rouſed without 


violent exciters, generally found a higher reliſh 


in rural ſports than in political debates. Hence, 
in that convention, it had long been cuſtomary 


for the members to officiate by proxies ; a privi- 


lege ſeemingly repugnant to the nature of a deli. 


| berative aſſembly, entruſted to hold conſultations 
about public weal (a). Its abſurdity was ſoon 


noted by James; and, in his third parliament, 


an act was paſſed, ordering all thoſe, who were 
bound to be preſent, to attend in perſon (Y). It 


is not unlikely that the King, in procuring this 
regulation, deſigned to diſplay the real impracti- 
cability of perſonal attendance; and, by affording 


a trial of its inconvenience, to ſmooth the way 
e „„ 


(a) Parl. 1649. c. 20. (4) Parl. 1425. c. 58. 
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for the grand bs which Ve had in contem- 
plation to make on the conſtitution; or, perhaps, 
he meant, from numbers and from unanimity, to 
derive ſtability and force to his purpoſed innova- 
tion. James's views were certainly more exten- 
five, for his underſtanding was more maſculine, 
than one ſhould expect either from a royal edu- 
cation or from his illiterate age ; and a full con- 
vention of all the vaſſals, who held of the crown, 
would quickly be perceived by his penetration to 
be an aſſembly debaſed by ignorance, liable to 
paſſion, guided by prejudices, intractable to rea- 
ſn, unwieldy in itſelf, and formidable to its So- 
rereign. In England, the advantages derived to 
the people, as well as the dignity attained by the 
Monarch, from the diſtinction eſtabliſhed there 
between the nobility and the commonalty, had 
not eſcaped his obſervation ; and he had remark- 
ed, that, in the conſtitutional ſuperiority beſtow- 
ed on the former order, who were generally at- 
ached to the crown, the alone ſource of their 
eminence, a proper balance was found to ſupport 
and to protect both the Prince and the commons 
z gainſt the haughtineſs and the oppreſſion of the 
other owners of land. It is not improbable that 
James's diſcerning ſpirit was deſirous of intro- 
Wing a like diſtinction among his own ſubjects, 
ging, that a regularity ſhould be acquired 
| from 


required by cuſtom. The Scotch King, bon 
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from it to government, that an authority ſhould 


thence be given to the laws, and' that by their 
means peace and civility and juſtice ſhould gra. 


dually be introduced and diffuſed and eſtabliſhed 


among his people: And foreſeeing at a diltance 


the real conſequence which would finally accrue 


from an exclufive right to hereditary ſeats in the 
legiſlative council, he ſeems, in proſecution of his 
views, to have entertained a deſign of altering 
the feudal conſtitution of the parliament of Scot. 


land, and of dividing it, like the Engliſh, into two 
houſes. One houſe he propoſed to form out of 


the dignitaries ſuperior to Barons ; and, in the 
other, he intended to ſubſtitute a regulated repre- 
ſentation inſtead of perſonal attendance. _ 
It would have been too bold a meaſure, all at 
once, either directly to exalt the nobles, by beſtow- 


ing upon them, excluſively, inelective and here- 


ditary ſeats, annexed to their blood, and inde- 
pendent of their property, or to degrade the 
commoners, by ſtripping them of thoſe privi- 


leges to which their freeholds gave an unque- 


ſtionable right; and James probably was aware, 
that potent Barons might not admit it to be in 
the power of a feeble Crown to introduce among 
them un order of men not poſſeſſed of the qua: 
lifications which, for time immemorial, had bec: 


ever, 
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ever, ventured on making ſome advances towards 
eſtabliſhing the alteration : But he took care to 
proceed with a diſcretion, which ſhould prevent it 


from cauſing offence - to thoſe whoſe franchiſes 
would ultimately be deeply affected by the inno- 


vation; and not till, from the immenſe multitude _ 
of frecholders, who had probably aſſembled in 


_ obedience to his recent ordinance, every perſon 


muſt have become ſenſible, by a deciſive experi- 


ment, of the inexplicable confuſion in which par- 
liamentary buſineſs would be involved by a ge- 


neral indiſcriminate tumultuary attendance. In 
the year 1427, Dukes, Earls, Biſhops, Abbots, 


Priors, Lords, and Banrents (c), were appointed 
thenceforth to be ſummoned to parliament by a 


precept ſpecially directed to each of them, and 
were even ordered to be received in conſequence 


of that ſummons (d). The other frecholders 


were not expreſsly excluded from fitting in it; but 
a general ſtatute, in which they are all of them, 
without any exception, indiſcriminately compre- 
hended, as well as diſtinguiſhed from the nobi- 


ity under the humiliating denomination of the 


8 0 „„ Small 


(e) Probably, Barons or Knights, whoſe large fortune or 
chief rank entitled them to a banner, to ſupporters, and to 
lome other diſtinctions of nebility. St Palaye's Mem. of 
Chivalry. 

(4) Parl. 1427. e112. 
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Small Barons and Free Tenants, was paſſed, dif. i 


penſing with their attendance, on condition that 


each ſhire ſhould chooſe annually, at its head 
court, at leaſt two commiſhoners, (for the num- 


ber was not limited), to appear in their ſtead, 


The deputies ſent by the counties were not to be 


honoured with ſpecial ſummonſes, but to be im- 


powered by commiſſions (e), authenticated under 
the ſeals of the ſherifts and of ſeveral barons of 
their ſhires, to hear, to treat, and to determine, 
on all affairs brought before parliament, and were 
alſo, in ſome ſort, to be ſeparated from the other 
members: For they were ordered to elect a wiſe 
and expert man, to be named the Common 
Speaker of the Parliament, whoſe buſineſs it 
thould particularly be to propoſe there all mat- 
ters pertaining to the commons. 
In this indirect way incleQive ſeats were at- 
tempted to be taken from ſimple baronies, and to 
be confined to noble denominations : And the 
right conferred by the act of 1427 on thoſe, who 
ſhould be ſummoned under the title of Duke, of 
Earl, or of Lord, to be admitted into parliament, 
ſeems a nearer approach to perſonal Peerages, 
than even the power, granted to the Crown by 


poſterior ſtatutes, of requiring the attendance of 


any Ireeholder, whom his Majeſty, by a precept 
ſpecially 


(e) See Parl. 1 597. c. 276. 
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ſpecially directed to him, might command to give 
it (/). Ihe latter power, extending only to ſuch 
as had antecedently a right to ſit, and, in conſe- 
quence of their freeholds, might come if they 
pleaſed without a ſummons; and ſuppoſing that 
the requiſition made on them was not to be ac- 
companied with any change in their rank, bears 
little reſemblance to the high prerogative of en- 
nobling by writ: Nor does it appear to have ever 
been exerciſed by the Crown. An alteration, more 
violent as well as more extenſive, was certainly 
produced by a ſimilar ordinance made in the year 
1587: Proper Peerages were then introduced by 
an act, which, without, in direct terms, depriving 
the ſmall Barons of their ſeats, did little more 
than grant them a conditional diſpenſation, and 
even ratified the ſtatute of 1427. It may there- 
fore be pronounced not to be improbable, that, 
in order to approximate the conſtitution of Scot- 
land, whoſe proſperity James was ſtudious to pro- 
mote, as near as circumſtances rendered poſſible, 
to the model of England, which he had obſerved 
already to be in a flouriſhing ſtate, that perſonal 
| honours were imported by him into that king- 
dom. A Prince, whoſe plans extended almoſt to 
every objed, would ſcarcely omit an alteration 
vhich coincided exactly with the general ſyſtem, 
= 82: > 0 
(J) Pail. 1457. c. 85. --Parl. 1503. c. 113. 55 
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ſteadily purſued by him, of degrading landed 

property. Inſtances of theſe dignities, which 
ſeem perfectly unequivocal, can be diſtinctly tra- 
ced very near to his days; but not a veſtige of 
them, except, perhaps, a ſingle example in the 
royal family, is to be found before his acceſſion: 


And, on a full conſideration, your Lordſhip wilt 


not find, in the whole hiſtory of Scotland, any pe. 
riod about which it is more likely that they were 
introduced than the thoughtful reign of James I. 


28” E 
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| have . Prince, indent; under whom 

perſonal titles were imported into this coun- 
try, is not an extremely important matter: For 
two propoſitions ſeem undeniable ; firſt, That 


thoſe honours had been brought into it a confide- 
Table time before the year 1587; ſecondly, That 


they ſtill continued not to be Peerages till the 


great alteration then effected on parliament and 


on them. 
In the Scotch records, ſeveral. noblenien are 
2 found 


fa CO 
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found bearing the titles of Lord and of Earl, 


long before their lands had been erected into 
Lordſhips and into Earldoms. The eſtate of Caſ- 
ſillis continued till the year 1642 to be no higher 
than a Barony, and was only then formed into an 


Earldom by Charles I. But Gilbert Kennedy, a 
grandſon of Robert III. appears to have been 


created Lord Kennedy about 1459, during tbe 
reign of James II. His brother, the excellent Bi- 


ſhop of St Andrews, in conſequence of his per- 
ſonal character, on which high eulogies are be- 


ſtowed by hiſtorians, perhaps more than of the 


near relation in which he ſtood to the King, was 


long poſſeſſed of the firſt authority in his coun. 
try: And his grandſon, David Lord Kennedy, 
one of thoſe who from the folly and the gallan- 


try of their ſovereign periſhed in the battle of 


Flowden, was advanced to the dignity of Earl of 
Caꝛſſillis by James IV. in 1509 (g). 


The eſtate of Home was no more than a Ba- 
rony in 1509: But, in 1473, Sir Alexander Home 
had been created Lord Home in parliament. He 
is one of the few noblemen of whoſe creation a 
minute i is extant in the Journals (Y). His deſcen- 


8 2 5 dant, 


(s) Caſes exhibited to the Houle of Lords in 1768 by 
the Earl of March and Sir Thomas Kennedy. 


(% Aug. 2.1473. . die Alexander Home de eo- 


dem, 
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dant, Alexander Lord Ilan; 4 favourite of 
James VI. was created Earl of Home ſoon after 
the acceſſion of that King to the throne of Eng- 
Jand. The eſtate, however, had not yet been in. 
corporated into an Earldom ; and I am not cer- 


tain whether it was ever enhobled (i). 


Perhaps it was intended in 1427, both by the 
legiſlature to beſtow on the Sovereign, and by 
James to obtain for the crown, a prerogative of 
annexing inelective ſeats to blood alone, and to 


ſever that privilege from property. It ſeems, 


however, to be pretty certain, either that this in- 
tention was not carried into complete execution, 
or that a prerogative ſo lofty, correſponding little 
with the circumſcribed condition in which the 
royal authority was then found, was never exer- 


ciſed by the King. Summonſes are ordered by 


the act then paſſed to be given to Banrents, but 
are not allowed to be directed to commoners of 
inferior degree: And the ſame arguments, which 
evince that before 1587 territorial honours had 
not been proper Peerages, eſtabliſh that thoſe no- 
blemen, on whom perſonal dignities were con- 
ferred before that year, were not Peers, in the 
jult 


dem, miles, factus fuit Dominus Parliamenti —Records of 


Parl. B. 2. 2 96.—Caſe of the Earl of March. —Lovat Me- 


mor. p. 7. 
0 ) See note (L) at the end of the lime.” 
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ink ſenſe in which this word can alone be under- 
| ſtood. The right, which they bad to vote in that 
aſſembly, was not derived from their honours, 

but independent of them: And Buchanan, who 
could not be ignorant of their effects, affirms (4), 
that an empty title ſtill remained, even in his 
days, the ſole advantage which their r 

reaped from them. 

The perſonal honours which were ;njrodhaoad | 
by James, or perhaps I ought rather to ſay, which 
were intended to be introduced by him, were ſtill 
deſigned not only to be annexed to blood, but to 
beſtow on their poſſeſſors a ſuperiority above thoſe 
whoſe eſtates were not inferior to theirs in deno- 
mination; and this precedency was to be taken 
in parliament itſelf, and in preſence of the Sove- 
rcign. Hence it is not improbable, that parlia- 
mentary conſent was at firſt deemed neceſſary, or 
at leaſt from prudence was obtained, to their 
creation. Dignities, conferred after a manner 
different from the only faſhion which had been 
uſed for time immemorial, and which, on that 
account, might alone be reckoned conſtitutional, 
would naturally be legitimated by acts paſſed by 
the ſlates of the kingdom. Perſons raiſed to ho- 
84 nours 


(+) Nune vero, nec ullus in novis honorum nominibus 
eſt modus; neque, preter inanem titulum, ullus nominum 
uus. I. 6. c. 52. — Buchanan died in 1582. 
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nours, no doubt, were admitted with ſolemnity 


to the places belonging to their rank, and their 


promotion would always be formally authentica. 
ted to the houſe. Accordingly, titles or digni- 
ties appear from record to have been early grant. 
ed in parliament: Cincture of the ſword, impo. 
ſition of a cap of gold, and other ceremonies, 
were employed in that court at conferring them: 
And perſons, ennobled in this way, ſeem to have 


been peculiarly diſtinguiſhed by the name of 


Lords of parliament. 

The records of our legiſlative council, anterior 
to the reigns of the Jameſes, are moſtly loſt: 
That aſſembly, which in 1707 was for ever di- 
ſolved, never to be re-convened after the com- 
mencement of the Union, neglected to order full 
copies of their ancient votes to be publiſhed for 


the inſtruction or the entertainment of poſterity : 


And this curious monument of antiquity, which 
perhaps your Lordſhip will think it a national 


_ reproach has not been long ago executed at the 


public charge, hath not hitherto been even be- 
gun ()). Hence thoſe volumes, which would 
certainly throw much light on the hiſtory as well 


as the laws of Scotland, particularly on the con- 
ſtititution 


(0) J am glad to find, that, ſince the publication of the 
firſt edition of my Diſcourſe, ſome ſteps have been taken 
towards printing a full copy of oye records. 
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ſtitution af: W and on the nature of. 2 


Peerages, buried in dirt, and expoſed to worms 
and to corruption, are acceſſible to a few Anti- 
quaries only; and not being eaſily read, their 
contents are little known even among them. I 
have heard, however, that about thirty- ſeven 
entries of creations made in the Houſe are ſtill 
found in the journals. The exact number of 
thoſe prior to 1587 (n), or the preciſe terms in 
which the minutes relating to them are couched, 
pretend not to know: But it ſeems probable, 
that moſt of the titles, conferred by inveſtiture 
in parliament, were merely perſonal. 


SECT 


Deſcent of Perſonal Honours before 158 7. 1 5 


| 15 is natural at firſt thought to conclude, that 
theſe titles, not being annexed to lands, or 
even connected with them, would not be go- 
verned in their deſcent by that of the fiefs be- 
longing to the noblemen on whom they had been 
conferred; but _ being qualities originally 


be. 


(er) Mackenzic's * os 37. | 
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beſtowed on favoured individuals from a peculiar 


attachment to their perſons, they were always 


deſtined to proceed in the blood to which they 
had been united; that, of conſequence, from 
their primary inſtitution, before as well as after 
the year 1587, they were limited to deſcendants 
of the perſons firſt ennobled by them; and that 
their poſſeſſors never enjoyed a power to alter 
the courſe appointed for their devolution by the 
Sovereign. The perſons called by the King to 
take them in ſucceſſion, being all of them imme- 
diate objects of the royal favour, could not be 
fruſtrated, by a diſpoſition made by a ſubject, of 
their inheritance. Aliens, from the noble blood 
in which they inhered, could not in that impure 
way acquire to their own a quality communicable 
only by irradiations from Majeſty: And if we 
were to ſuppoſe that they had been originally 


deſigned to be borne in Parliament more imme. 
diately than in other places, it might allo be 


preſumed, that, intended only for ſuch as were 


capable of giving advice in the national council, 


they were always limited to heirs-male (); a 


limitation ſeemingly agreeable to ſome ultimate 


views, diſcoverable by a profound philoſophy (), 


. 


(+) See note e ( L) at the and of the volume. 
() Treatiſe of Human Nature, V. 2. p. l. ſ. 5- 9. 10.— 
Zee p. 230. 237. 232. 237. 238. 239. 240. above. 
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In conſtquence of the ſuperiority arrogated to 
itſelf by the one ſex above the other, children 


carry the name of their father; families are held 
to be continued by males ; and you may remark, 
that if, after a long deſcent, the name is at laſt 


changed, or if, even without changing it, a female 


happens to ſucceed, a break ſeems to be made in 


the race, its continuity is deſtroyed, and the 


houſe appears to be arrived at its end, till, in a 


number of generations, that interruption comes 
to be unknown or forgotten. Every thing which 
conveys the fancy more ſmoothly and more 
litin&ly from one generation to another, ſtreng- _ 
thening the connexion ariſing from blood, or the 
propenſity and the tie which bind relations toge- 
ther in the imagination, mult invigorate that con- 
ception, and lengthen a line of anceſtry; and 
excluſion of females, and ſucceſſion of males, as 
well as identity of eſtate and ſameneſs of name, 
(articles to which much attention has been paid 
in ſome countries), adding force and livelineſs to 
the perception of the different branches that form 


a pedigree, it muſt be owned, convey a firmneſs 


and a vivacity to the ideas of the preſervation 


and the repreſentation of families: But I ſuſpect, 
that they are egregiouſly miſtaken, who ſuppoſe 


theſe contrivances not to be modern inventions. 
In ancient times, in which records and hiſtory 


were 
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were rare and imperfect, they ſeem not to have 


arrived in Scotland at that pitch of perfeQion in 
either the theory or the practice &f the arts of 
vanity ; and thoſe metaphyſical refipements, or 
perhaps natural cauſes, diſcoveries of long ob. 


ſervation and of deep thought, on which maſcu- 
line ſucceſſion is ultimately founded, yielded to 


parental affection and to other principles, whoſe 
operation circumſtances rendered more efficaci- 
ous. Men excluded not their daughters from in- 


heriting their lands: Females were admitted to 


ſucceed : Feuds were even divided among co- 
heireſſes: Names were little minded in ſucceſ- 
ſion: And the greateſt eſtates, as well as the 
higheſt honours, paſſed from one family to ano- 
ther different from it in blood and in denomina- 
tion (p), becauſe land was the poſſeſſion which 

| e | * 


(+) The ſurname of the Earls of Angus, in conſequence 
of the ſucceſſion of Matilda, an heireſs of the lands, became 


Umfraville, that of an Engliſhman who married her. On 


the forfeiture of Gilbert de Umfraville, the Earldom was 
conferred on Sir John Stewart of Bonkil; and, after the 


Earl of Douglas eſpouſed Margaret Stewart Counteſs of 


Angus, the ſurname of the family from Stewart was changed 

into Douglas. — Rymer, II. 73. 200. 249. 531. 594. III. 52. 

—See not (F) at the end of the volume; and p. 171. above. 

The ſurname of the old Earls of Marre was Marre; but, 

by intermarriages, from Marre was altered firſt into Douglas, 
| then 
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Was principally valued, and to which al honours 
ere annexed or paid, 5 
Real property, noble eſtates, military kefs, ter- 
ritorial dignities, proprietary juriſdictions, here- 
ditary offices ; all were deſcendible to women, 
and even in ſome caſes partible among them : 
Shall we ſuppoſe that they were incapacitated to 
inherit unſubſtantial diſtinctions, whoſe poſſeſſion 
would afford them peculiar ſatisfaction, and which 
they were abundantly fitted to enjoy? It ſeems 
probable, therefore, that perſonal honours were 
aciently nn at common law to heirs 
general, 


ben into Stewart, and at laſt into \ Erſkine. Sce p. 164 
205. &c. above. a 

The ſurname of the Earls of Beiheri, Hom Murray be- 
tame Stewart, and from Stewart became Graham. = : 
p. 202. 203. above. 

That of the ancient Earls of Fife was Macduff, but was 
_ afterwards changed to Stewart, the ſurname of the family 
which ſucceeded to the Earldom. See p. 162. 163. above. 
That of the Earls of Buchan, from Stewart became 
Douglas, and from Douglas became Erſkine. See p. 180. 
above, and note (N) at the end of the volume. 

The ſurname of the family of Gordon, from Gordon was 
altered into Seton, and from Seton returned to Gordon. 
_ Hawthornden, p. 73.—Pitſcottie, p. 48.—Rymer, VIII. 
539. 540. X. 127. 154. 174. 204. 266. 309. 338. 677. 

Sutherland, that of the Earls of Sutherland, was firſt 
changed into Gordon, and aſter ſome generations was again 
altered into Sutherland. | : | 
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general, females as well as males; and perhaps 
it was on this account that, in the caſes of the 
dignity of Home, and of ſeveral others which 


were granted in parliament, no line of heirs, for 


whom they were intended, is defined or ex- 


preſſed in the acts of creation (): None is men- 
tioned even in the caſe of Hamilton (). Mere 
titles are not poſſeſſions purely maſculine, ſuch as 


males are alone capable to hold; and in ancient 


times, before 1587, perſonal dignities implied no 


privilege of which women were not equally 


ſuſceptible, and would not be equally ambitious, 
as men. Precedency, robes, coronets, notice; 


theſe are objects which female minds a are rarely 


found to deſpiſe. 

In Scotland, the heir of the family, the perſon 
who, by a connection perpetually maintained 
with the eſtate, which perhaps in a long ſeries 


had been poſſeſſed by his forefathers, preſerved 


its continuity, always was a favourite of the 
law. For his aggrandiſement, his anceſtor, af. 
ter having contracted any diſeaſe which termina- 
ted in death, was not ſuffered even to do juſtice 


to thoſe for whoſe ſupport nature obliges every 


man who is able to make proviſion (s); and 


things termed heritable were not diſpoſable 


there 


(2) P. 269. above. (r) P. 280. below. 


() 15th Nov. 1757, Campbell v. Campbell. 
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there by teſtament. The ſame partiality is ſtill 
ſhewn to heirs : Men who are perfectly capable to 
diſpoſe of their property, and who in clear ex- 
preſſions declare their laſt will about its devolu- | 
tion, are yet laid under both diſabilities: And a 
perſon allowed to ſettle, at pleaſure, ten millions 

in ſtock, is diſabled to exert a ſimilar power over 
a yard ſquare of the pooreſt heath in Lochaber. 
Hence it often happens, that of the ſame ſettle- 
ment, which has been formally executed in every 
reſpe&, one part ſhall be diſannulled, while ano- 
ther part is adjudged to be valid. Your Lord- 
ſhip, too, will find lawyers who boaſt of the ſuper- 
ltive wiſdom of thpſe inconſiſtent, perhaps cap- 
tous regulations. It was not till 1641 that mo- 
ney, lent on perſonal bonds at intereſt, was eſta- 
liſhed among the Scots to be deſcendible to the 
next of kin, and to the executors, of their decea- 
{ed owner. At that memorable period, diſtine- 
tions, which had been highly reſpected before, 
were brought into contempt; and, as the blind 
veneration, which had been paid to families, 
could not miſs to be ſomewhat affe&ed by the le- 
elling ſpirit of the times, a ſtatute, couched in 
humane terms, was then paſſed © in favour of 
orphans, of the fatherleſs, and of others (7): But : 
in former days, almoſt every object, in which the 
lubtility 


(t) Parl, 1641. ch. 57.—Parl. 1661. ch, 32. 
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ſubtility of lawyers could deſcry any appearance 
of duration, was ſecured to the heir; the idol 
whom every inſtitution was calculated to aggran- 
dize. Would, then, the repreſentative of the 
Houſe, who inherited the lands, who enjoyed the 
authority, and who lived in the caſtle, the va. 
luable poſſeſſions belonging to it, be excluded 
from any elevation derivable from the perſonal 
titles of his predeceſſors ? 
Ihe chieftainſhip was hardly ſeparable from 
the eſtate: The influence implied in the former 
could not be retained by one who poſſeſſed 
not the latter: A woman by whom the lands 
were enjoyed, if not the chief of her blood, at 
leaſt the head of her family, could alone be the 
ſtay of her kindred and the protector of her clan, 
Every advantage, therefore, which might either 
increaſe her authority or aggrandize her perſon, 
would naturally be allowed to her. 

The fiefs, which belonged to Lords FRED} in 
_ parliament, were generally erected into Lord- 
ſhips either at the time of beſtowing nobility on 
their owners, or alter ey had been ennobled (4). 

, Empty 


(l) In 1455, the lands and the 8 of Cadyhow, ot 

Mauchane, of Corſbaſket, and of Kinneil, were erected by 
K. James II. with the advice and conſent of his three eſtates, 
into the lordſhip of Hamilton ; and, by the ſame act, dir 


James Hamilton, their owner, was created a Lord of Par- 
Liame!!: 
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Empty titles, i it has been obſerved, were not ſuch 
valuable poſſeſſions as would be greatly coveted 
in ancient days. Property, which is ſomething 


much more ſubſtantial, obſcuring them, would 
naturally draw them after it. In a few genera- 
tions, the different ſources from which perſonal 


and territorial dignities had flowed would be ob- 


literated, and honours would ſoon be abſorbed 


in all caſes in the eſtates of their poſleflors (x); 
lt is not likely that ſuch, as had originally been 


perſonal, ever came to be directly diſpoſable by 


the perſons who enjoyed them, either with or 
without the fiefs belonging to their owners. But 


the great number of thoſe which had been deri- 


ved immediately from lands, the ſuperior anti- 
quity of ſuch as had been acquired in this man- 
ner, the ample powers allowed to be exerted 
over them by their proprietors ; theſe circum- 

r - 


3 —Charter printed from the original in the archives 


of the Duke of Hamilton. 
In 1488, James IV. with a like conſent, united and erec- 


ted the eſtates and the lordſhips of Bothwell and of Crich- 
ton into the Earldom of Bothwell ; and, in the ſame act of 
parliament, Patrick Lord Hailes was raiſed to the title and 


the rank of Earl of Bothwell. —Brief, p. 11. and Appen. I. 


—Caſe x the Earl of March.—Index to the acts of Parlia- 
nent 1581, which erected the lands of Doun into a Lord- 


ſhip. | 
(*) See note (1) at the end of the volume. 
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ſtances, in a country not conſpicuous either for 

accuracy in its reaſonings or for preciſion in its 
laws, might eaſily lead men, negleQing to make 
a proper diſtinction between two ſpecies of dig- 
nities in themſelves entirely different, to imagine 
that the ſame irregularities, remarked to take 
place in the tranſmiſſion of titles annexed to fiefs, 
were not repugnant to the nature of thoſe which 


had been primarily beſtowed on perſons. The 


heir to whom the eſtate, the valuable object, de- 


ſcended, would naturally aſſume the appellation 
which had been borne by his anceſtor : No other 


perſon would either incline or dare to take it; 
and indifferent people weuld not refiſt a claim 
in which thoſe immediately intereſted ſeemed to 
acquieſce. Perſonal honours, and the landed 
eſtates of their poſſeſſors, would thereby incorpo- 


rate by degrees; and, mingling together, they 


would both proceed, in one courſe, to thoſe heirs, 
male or female, to whom the dignified eſtate de- 
ſcended. Hence, inſtead of being limited inde- 
feaſably to males lineally ſprung from him on 
whom they had originally been conferred, perſo- 
nal titles, no Jeſs than territorial dignities, would 
often paſs to collateral relations, as if they had 
been inſignificant acceſſories of his ſucceſſion, of 
which they would be deemed component, if not 
inſeparable, particles. | 

| From 
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Bring want of documents, it is difficult at pre- 
ſent to diſtinguiſh thoſe honours, which were 
originally perſonal, from ſuch as were territorial. 
Hence examples; which are perfectly unequivo- 
cal, are not eaſy to find; and I ſhall not attempt 
to produce any. Little doubt, however, can be 
entertained, that, on an accurate ſearch, the for. 
mer would be found, no leſs than the latter, to 
have in fa& deſcended before the year 1587 to 
heirs-female as well as to heirs- male. 

In the law of Scotland it was a maxim; That, 
on the ſucceſſion of parceners, things which are 
indiviſible went to the eldeſt of the heireſſes. 
That preference, allowed to ſeniority, was in 
ſome fort neceſſary. Territorial honours can- 
not, however, be accurately numbered among 
things incapable of diviſion ; for fiefs raiſed to 
them are partible; and it has already (y) been 
obſerved, that titles annexed to lands became ex- 
tinct on the partition of the lands among coheir- 
efſes. But perſonal titles, not being ſuſceptible 
of diviſion, would naturally deſcend to an eldeſt 
heir-female; and I doubt not that in moſt caſes, 
in which, in conſequence either of a ſettlement 
or of a contract, an eſtate adequate to ſuſtaining. 
their dignity devolved to her, the title will be 
found alſo to have been borts by her. In other 

T:#: Caſes 


0 P. 184. above. 
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Alterations made in 1 5 9 = on the Conſtitution of 
P ar Ramm. . 


HE cruel fate experienced by James I. 
| ſeems to have proceeded rather from the 
viſionary credulity and inordinate ambition of 
his uncle Athole, than from any violent reſent- 
ment of his general adminiſtration, or ſettled re- 
ſolution to give check to his beneficent meaſures. 
His innovations were magnificent, but were nei. 
ther ated by that puerile ſpecies of political : 
1 3 Aige⸗ 
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ingenuity which delights in imprafticable and 
whimſical projects, nor marked by an exceſſive 
and imprudent novelty, which, oppoſing the ha- 
bits and ſhocking the feelings of-men, cannot be 
endured by human paſſions or imbecillity. A 
rare philanthropy, impartial juſtice, good taſte, 
and ſuperior wiſdom ; amiable plain vigorous 
principles, naturally adapted to conciliate affec- 
tion and to command eſteem; formed, guided, 
and controlled them; and his ſmart endeayours 
were not unproductive of grateful effects even on 
the ſavage hearts of his barbarians. Bowmaker, 
Boece, Major, Buchanan, Leſlie, Drummond, A- 
bercromby ; all his hiſtorians celebrate the mighty 
_ reformation wrought, the entire ſecurity enjoyed, 
the happy tranquillity diffuſed over Scotland du- 
ring his reign. * The deſign formed againſt his 
life was an affair extremely private, in which 
very few conſpirators were engaged : The plot, 
or rather the aſſaſſination, was ſecretly executed 
on him by ſurpriſe ; and the piercing lamentation 
univerſally excited among his people by his mur- 
ther, as well as the ſevere puniſhment ſolemnly 
inflicted, during a feeble minority, on the potent 


aſſaſſins who had e it (2), demonſtrate, 
chat 


(2) Fordun, 1. 16. c. 27. 36. — Boet. 1. 17. p. 367.— 
Major, 1. 6. c. 14. 15. — Buchanan, I. 10. c. 46. 47. 58.— 
Leſlie, VII. 265. 267.—Hawthornden, p. 21. 45. 5 1. 52. 
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that his ſchemes and their author could not de 


greatly diſreliſhed or generally odious. 
James had not ventured on depriving of ſeats 
any of thoſe who had formerly been entitled by 


cuſtom to ſit in Parliament. He did no more 
than advance a ſtep towards excluding them; and 
either the deſign had no ſooner been laid than it 
was abandoned by him, or the extreme eagerneſs 
with which his ſubjects took advantage of the 
general diſpenſation granted them in 1427, made 


it unneceſſary to employ much rigour in enfor- 
eing a ſtrict obſervance of the new ordinance, 


The counties elected not repreſentatives: The 


commons were not ſevered from the nobles, 


or formed into a chamber by themſelves: A 
Speaker was not choſen to preſide over them, 
and to expound their wants: The forms which 


had hitherto been uſed, continued to be obſerved, 
and every freeholder was till underſtood to be 


bound as well as entitled to give attendance in | 
the grand council of the nation. In July 1428, 


a few months after the diſſolution of the former 


convention, another Parliament was convened. 


In the ſummons iflued for convoking this meet- 


ing, all who held lands of the crown, without any 


exception, were commanded to repair to it; and 


pecuniary mul&s were then impoſed on ſuch 
freeholders as s did not obey the order, perhaps on 
1 VVV pretext 
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pretext that they belonged to ſhires which had 


not deputed others to repreſent them; the con- 
dition on which leave of abſence had been grant. 
ed by the ſtatute paſſed in 1427 (a). Afterwards, 
during the reign of James II. an unconditional 


diſpenſation was granted in 1457 to all whoſe e. 
ſtates were not worth twenty pounds, that were 
not Barons, or who ſhould not be ſpecially re- 


quired to attend (5). This valuation was raiſed 
in 1503 to a hundred marcs, and the diſpenſa- 


tion then granted was allowed to Barons as well 


as to others, but was limited too, like the former, 
by a condition, that they ſhould ſend proxies to 
anſwer for them (c). The royal vaſſals, whoſe 


_ obtuſe faculties were little ſuſceptible of refined 


pleaſures, appear, by authentic records, to have 


abundantly availed themſelves of thoſe ample 


diſcharges which from time to time had been gi - 
ven them from. their public ſervice, and for more 
than a century before the year 1587 the Scotch 
Parliament was very thinly attended: But the 
comprehenſive terms ſtill employed in the royal 


writs on which that convention was ſummoned, 


the general titles prefixed to the particular acts 


of each ſeſſion, and thoſe very ſtatutes which dil 


penſe with their attendance, are full, and even 
| legiſla · 


(a) Preface to the acts of Parl. 1428. 
(5) Farl. 1457. ch. 85. (é) Parl. 150g. ch. 113; 
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legiſlative proofs, that the obligation originally 
impoſed by the conſtitution was held, during the 
days of the Jameſes, to lie indiſcriminately on the 
whole tenants of the King, and that all of them, 
without any exception, retained, in the reign of 
Mary, a right to ſit in Parliament without elec- 
tion. Accordingly, fines ceaſed not in 1503 to 
be impoſed for abſence, however probable it be 
that they were not afterwards levied with exact- 

neſs or rigour. From the infrequency, indeed, 
with which during a long period the ſmall Barons 
had been beheld in that aſſembly, their faces ſcem 
to have been almoſt totally forgotten in it; and 
any rare appearances unexpectedly made by them 
in numerous bodies, perhaps after conſiderable 
diſtances of time, would naturally excite ſurpriſe 
and even embarraſſment. Their right, however, 
was never relinquiſhed ; and they were wont, at 
intervals, eſpecially on occaſions which intereſted 
their paſſions, to reſume their ſeats in great and 
formidable numbers. It is certain from ſuch of 
the rolls, containing liſts of the names of the 
members, as have been preſerved, that, after 
1467, ſome Barons and freeholders were preſent 
in every Parliament held during the reign of 
James III. but their number never exceeded 
thirty: That a few came to the firſt Parliaments 
of James IV. never however more than twelve; 

5 wm but 
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but that at laſt, during the remainder of his reign, 
they ceaſed to come altogether : That, in the 
time of James V. they were very unmindful of 
this duty; yet two or three are ſtill found once 
or twice to have attended even during it: And 
the ſame negligence was continued during the 
firſt years of Mary. But, towards the middle of 
the ſixteenth century, from a ſympathy, always 
contagious, often irreſiſtible, excited by the fer- 
vent eloquence and bold ſentiments of the firſt 
preachers of the Reformation, by the unmerited 
ſeverity imprudently exerciſed by the eccleſiaſti- 
cal inquiſitors on thoſe heated innovators, and by 
: 8 the ſplendid intrepidity with which the dreadful 
El puniſhment appointed by the Church for oblti- 
[ nate heretics was commonly ſuſtained by thoſe 
primitive fufferers, almoſt every liberal mind in 
Scotland had been highly inflamed into a reli- 
gious indignation at that foppiſh ſyſtem, ſo op- 
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$ | preſſive of truth, ſo burdenſome in expence, fo 
91 exorbitant in pretenſions, ſo tyrannical in diſci- ˖ 
15 pline, which, under the impoſing name of the a 
44 Catholic Religion, had maintained, during man) c 
$ ages, an uncontrolled and preſumptuous authority 2 
+ over Europe ; and a mighty inundation of men, th 
5 whoſe force was refiſtleſs, poured from all cor- di 
1 ners of the country into that determined Parlia- 


ment which afſembled.in Auguſt 1560, during 
e the 
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the abſence of the Queen, to conſult about re- 


forming, or rather to aboliſh and to proſcribe. its 
ſuperſtition and its abuſes. Beſides the Nobility, 


the Biſhops, the Abbots, the Priors, and the 


Burgefſes; Ker of Ceſsford, Maule of Panmure, 
Wallace of Craigie, Ker of Ferniherſt, Murray of 
Tullibairden, Douglas of Drumlanrig, Johnſtone 


of Johnſtone, Stuart of Gairlies, and many other 
Barons, who were not noble, but were deſcended 
of the firſt families, and poſſeſſed of the largeſt 


fortunes in the kingdom, and along with them a 


rat number of inferior frecholders, flocked to 


that important convention (d). Their great and 


muſual multitude, congregated to give a decifive 
veight to their reſolutions, poſſibly at firſt fight 
produced aſtoniſhment, perhaps confuſion: The 


commons, probably on that account, before 


taking their places, explained, in a petition pre- 


ſented to the Lords, their pretenſions to ſeats ; 


— 


and their right was unanimouſly admitted. This 


remarkable incident has eſcaped the notice of 


every contemporary hiſtorian ; a proof, that the 
claim of the freeholders did not carry even the 


appearance of an innovation. Randolph, however, 


the Engliſh reſident, accuſtomed to a Parliament 


A confiituted, tranſmitted to Cecil a 

| copy 
(d) Keith, 146. 147 —Spothmood, p. 149. —Parl, 1567. 
cb. 3. 4. . 6. 
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copy of their memorial, in which it is amuſing to 
obſerve them, among other topics, inſiſting, in 
a high tone, That ſtatutes, which they had not 
been required and ſuffered to reaſon and to vote at 
making, ſhould not bind them. The matters,” 
fays he in his letter, “concluded and paſt by 
“ common conſent on Saturday laſt, in ſuch 
c ſolemn ſort as the firſt day that they aſſembled, 
« are theſe : Firſt, That the Barons, according 
e to an old act of Parliament made in the time 
of James I. in the year of God 1427, ſhall 
< have free voice in Parliament, This act paſſed 


< without any contradiction (e). 


Indeed in old days all the exertions uſed were 
ſeldom able to procure full houſes. Perhaps 


among others employed in later times, on occa- 


fions on which oppoſitions or tumults were ap- 


prehended, meaſures were to be carried, or parties 


were to be formed, attendance might ſometimes 


be invited by meſſages or ſolicited by letters, 
During the firſt years particularly, after James VI. 


had aſſumed the reins of government into his 


own hands, a few inſtances are found, in which 
ſuch invitations were ſent or requeſts were 


made (7). Throng aſſemblies however could 


not be obtained by thoſe gentle expedients ; and 
. official 

(e) Robertſon, Appendix, No 4. 

(/ ) Melvil's Mem. p. 339. 367. 379, 
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official writs, requiring or commanding it under 
authority of the ſtatutes of 1457 and 1503, 


ſeem never to have been iſſued. At laſt, in the 
year 1587, a plan, in moſt articles fimilar to the 
model which had been propoſed by James I. was 


carried into full execution. The right, which 


lands had formerly given to ſeats in Parliament, 


was then taken from them: Repreſentation was 
introduced: And it was eſtabliſhed, that thence- 
forth no commoner ſhould fit in that aſſembly, 
unleſs elected a member of it. Two freehol[ders, 


of good rent and of fair character, their charges (g) 


to be defrayed by thoſe who at their expence 
ſhould be relieved from attendance, were ordered 
to be choſen annually to ſerve for each county, 


(except Clackmannan and Kinroſs, which were 


allowed to ſend only one a- piece); and the qua- 
lifcations, required in the perſons entitled both 
to elect and to be elected commiſſioners of ſhires, 


were defined. The dignity of the fiefs, belong- 


ing to thoſe on whom voices and eligibility were 
beſtowed, was not conſidered in the affair, but 


the 


(e) In 1641, their charges were fixed at five pounds 
Scotch, or eight ſhillings and four · pence Sterling, for each 


ol the days which a ſeſſion laſted, and of thoſe allowed to 


the members, before its commencement and after its con- 
duſion, for coming to Parliament and returning from it.— 
Parl. 1641. ch. 18.— Parl. 1661. ch. 35» ED | 
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the value of their freeholds, and the ſuperior lord 
of whom their property was held. Both privi- 
leges were confined to commoners. Noblemen, 
not being diſcharged-from the obligation under 


which they bad hitherto lain of attending Parlia. 
ment, continued ſtil] bound, in conſequence of 
their nobility, to perform that ſervice ; and, on 
this account, it was unneceſſary to declare them 


ineligible. But they were expreſsly excluded 
from a ſuffrage in chooſing repreſentatives of 


counties; and it was enacted, that every reſident 


freeholder, in degree inferior to a Prelate or to 


a Lord of Parliament, who owned lands held 
of the Crown and poſſeſſed of the valuation re. 
quired by law (), ſhould be entitled to vote in 
electing them. Tenements, erected into honours, 
were not diſtinguiſned in this particular from 
others, or privileged more than thoſe inferior in 
denomination. Their legiſlative quality was taken 


indiſcriminately from all lands; and it was fixed, 


that noble fiefs, no more than ignoble ones, 
ſhould in no caſe confer independent and here 
ditary ſeats (i). 


(5) A forty-ſhilling land. 
(7) Parl. 1587. ch. 3 1 597: ch. ea 
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Effects produced on noble Honours by the alteration 
made on the Conſtitution of Parliament in 1587. 


Introduction of Peerages. 


T is not impoſſible to pronounce on the mo- 
+ tives which might induce James I. to alter 
the conſtitution, to extend the deliberations, to 


lengthen the ſeſſions, and to increaſe the frequen- 
cy of Parliament. An ingenuous able patriotic 
poliſhed prince, who compaſſionated the miſer- 


able condition of his poor commons, who was 


eager to ſubdue the unruly tyrants that lorded 


over them, and who was ſolicitous to civilize 


both, would wiſh to give regularity, vigour, dig- 
nity, and reſpe& to government: And if prin- 


ciples alike generous ſhall be ſuppoſed to have 
engaged James VI. to adopt a meaſure which had 
been approved by the wiſdom of his predeceſ - 


ſors, a compliment, neither contradicted by the 
hiſtory (4), nor diſavowed in the preamble of 


the ſtatute which eſtabliſhed it, will be paid to 
lis heart, without any impeachment of his un- 
— = der- 
(t) Spotſwood, p. 366. . 
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derſtanding. But thoſe who, amidſt a vain af. 


manent ſeats was to reinforce the royal influence 


Scotland, infpire alſo, amidſt a contrary inten- 


which otherwiſe might be formed, of the kind 


rous body which a humane man will readily al- 


dience to the ſupreme ruler of the Church; a 


| haps a firmer allegiance was preſerved by the 
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fectation of uncommon depth, inſiſt that, depri. 
ved, in conſequence of the Reformation, of the 
valuable ſupport which in former times the Crown 
had derived from the ſpiritual eſtate, his only 
view in introducing the ſmall barons into per- 


in parliament againſt the increaſed power of the 
Nobles; at the ſame time that they betray great 
ignorance of the real ſtate of landed property in 


tion, a mean idea of James's political diſcern- 
ment; and even leſſen any favourable ſentiments, 


affections entertained by him towards that nume- 


low, from their hard lot, to poſſeſs a primary 
claim, in every nation, to ſympathy, to indul- 
gence, and to protection. Before the Reforma- 
tion the Popiſh clergy, in conſequence of the en- 
gagements contracted by them at being inveſted 
with the ſacred character, owed canonical obe- 


foreign potentate, reſident in a diſtant country, 
and different from the chief governor of their 
own: The Sovereign, as well as the protector, 
of every individual belonging to his order, per- 


| dig- 
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dignitaries to that univerſal biwop. with whom 


they were more cloſely connected by a direct 


ſubordination, than by their inferiors, who were 


immediately ſubjected to their proper Ordinaries. 
"Thoſe raiſed to prelacies not only regarded with 


a fond admiration the ſublime tiara, whoſe irra- 


diations reflected much luſtre on their mitres, 
but looked continually to the Roman Pontiff for 


richer ſces, red hats, Papal commiſſions, legan-= | 


tine powers, and other (/) favours; and, in con- 


ſequence of the profound veneration in which the 
infallible Father was held all over the Chriſtian 
world, preferments might eaſily be either for- 


] warded or obſtructed by his high interpoſition, 
even in caſes in which his apoſtolic office did not 


entitle him directly to interfere. The Scotch 


Kings claimed, and, after ſome ſtruggle, I believe 


at laſt obtained, a right of nominating to the va- 
cant biſhoprics in their dominions. But their 


right was not in itſelf perfect. Their nomination, 


beſides being controllable by forms, was required 


7 ultimately to be confirmed by the Holy See, 


without whoſe approbation and even authority in- 


veſtiture and conſecration could not follow upon 


It (m). Abbotſhips, too, and Priorſhips, inſtead 

; > En ay 

(1) Parl. 1424. ch. 28. 5 

(m) Fordun, 1. 4. c. 44. 1 6. c. 35. ſqq. 46. l 10. c. 28. 

—Parl. 1483. ch. 111.— Parl. 1493. ch. 64. — Parl. 1540. 
ch. 100. 102 n, II. 816. N p. 100. 
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of being at the Royal diſpoſal, were commonly 
conferred either by their proper monaſteries or 
by private patrons ; and it appears not to have 
been uncommon of old to make application at 
the court of Rome for benefices diſpoſable as 
well as ſituated in Scotland (). Hence, inſtead 
of being ſervilely devoted, the dignified clergy, 
all over Europe, often created or fomented, be- 
fore the Reformation, violent oppoſitions to their 
native Sovereigns (o): And it is only ſince their 
promotion became entirely dependent on the 
crown, that they can form juſt pretenſions to 
that humility and that diffidence with which men, 
high in rank and independent in fortune, are 
ſometimes obſerved, in public life, to reſign their 
underſtandings and their voices to the fuller in- 
formation and ſuperior wiſdom of adminiſtration 
and of favourites. 
It could not therefore be to repair the loſs of a 
ſupport, on which neither himſelf nor his prede- 
ceſſors could rely with aſſurance, that James re- 
vived the law which had been paſſed in 1427. 
The Proteſtant Oe rendered by the new 
_ eſla- 


(2) Parl. 1427. ch. 119. — Parl. 1471. ch. 54. — Parl. 
1481, ch. 103. 104.—— Parl. 1483. ch. 107. 111,——Parl. 
1493- ch. 63. 64. 65. 66. 67. — Parl. 1496. ch. 86. lon 
1540. ch. 100.—Hawthornden, p. 121. 


(0 Buchanan, 1. 10. c. 38.—-Melvil's Mem. p. 6. 
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eſtabliſhment more dependent 3 the Popiſh 
prelates had been, ſtill repreſented one of the 


three eſtates in Parliament (p): And if the Royal 
iafluence had on the ſudden ſuffered a conſider- 


able diminution from the reduced number and 


decreaſed weight of the ſpiritual members, a wiſe 
_ miniſter would never have attempted, to pre- 
ſerve or to recover it by a reinforcement of un- 


lettered and turbulent Barons. Among the com- 


mons many individuals were found, whoſe eſtates 


were as extenſive, and whoſe followers were as 
numerous, as thoſe almoſt of any nobleman in 
the kingdom; and more diſturbance had never 
been created to the King, greater violences had 
never been committed in the country, by the 
nobles, than had often been excited by commo- 
ners, who indeed will generally be found to 
have borne a principal part in all the outrages of 
their times. After the new model was eſtabliſh- 


ed, the ſmall freeholders would not incline to be 
ſubje&ted by election to a burden, from which, 
on account of its grievouſneſs, they had lately 
ſolicited to be relieved ; and if any of them ſhould 


| be ambitious of that honour, now rendered pre- 
cious by its rarity, they could hardly entertain 
any hopes of arriving at it. The ſervice of at- 


tending Parliament would be devolved, all over 
Us; e the 


y i 
| | 


* 
f 
| 


. 


— —— 
r — 


— — 2 RS 
— T bet 4 


—— 
—— ä 
— 
* 


8 
— — 


— —ͤ—ñ——H r — — > a S _ 
r — — TAN — — 2 —— W : 8 
_ N * 9 > 33 p — — A a 4, wh Eno Sage. > — — 

* SG at x — — ES SOS bs AN EE 2-5; F v 2 ne » — = — — . 8 _ 
. * — — > . 5 8 N 5 8 8 * 2 — — LY rr rer —— 
C . 5 & - © To, * a 3 A — 8 8 - —— — > —_ — 5 — e — — 

T X r 429, 4 tee , = Ex F nn LEES 1 She . — 5 * r ROS 1 

- 2 — oh his —— 5 1 2 * * nx” — — — 3 2 — — 8 — —— 2 r — 2 2 

- - 2 4 = — — — — . 2 2 r 2 . — Sa HY, EC a : _ — — — — ä D AMT rags 2 
N — . — ˙ . — Fox I EI” >» ee LITER iro Sa nao . — ISS 5 — — 
— - = — It — "Fe IT] . ͤ IE IEC ain - 7 1 - S . 2 2 — — yy 
—_ — — : imo "un ie IS. oe =" — — — = * rr. 7 — — 
. ——— —— —— rnd — — = 2 8 na : 
- — Low hoo — — X EY 8 Þ Fx 
— _ * TS — LS new FR In. — — — * —— — 
— — — 


— — — — 


200 CONSTITUTION OF PARLIAMENT 


the country, on perſons whoſe fortunes were a. 
dequate to the expence of it, who would be little 
connected even by approximation with the 
crown, and who would in all probability prove 
exccedingly unmanageable, as their number ra- 
ther exceeded, their conſequence was ſcarcely 
teſs, and their pretenſions would not be inferior 
to thoſe of the nobles. The chief employments 
of ſtate had always been conferred indifcrimi. 
nately on both orders. During the minority of 
James II. Sir Alexander Livingſton was ap. 
pointed, by a convention of eſtates, Governor 
over all the realm; and Sir William Crichton 

was approved by them Chancellor of the king- | 
dom (): Both this office and that of Secretary 
were in 1587 enjoyed by Maitland, a common- 
er, who had alſo held the Privy Seal immediately 
before the cuſtody of it was given to the famous 
poet George Buchanan: His elder brother, the 
Maitland of Lethington, ſo highly celebrated by 
all the writers of his age, had been principal Se- 


cretary under Queen Mary. James, therefore, 


by obliging a confiderable number of the weal- 


thieſt freeholders to attend regularly in parlia- 


ment, was only bringing on himſelf an addition- 
al number of importunate ſuitors, whoſe avidity 
it ſhould not be in his power to ſatisfy ; and, at 

the 


(2) Pitſcottie, p. 44— Hawthornden, p. 55. 
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he taking of this ſtep, it mult have been appa- 
rent to his.counſellors, that he could not depend 
on them for any effectual ſupport againſt the ari- 
ſtocratical influence of the nobility. Conſe— 
quences, in themſelves evident, could not eſcape 
the diſcerning ſpirits of thoſe times, The firſt 
miniſter, Maitland, a penetrating genius, would 
unqueltionably deſcry them. It is well authen- 
ticated, that the meaſure was ſupported by the 
commons, but oppoſed by the nobles ; and, as 
the collective authority of the latter order was 
extremely feeble, compared with the united force 
of the former, the Barons would neither have 
approved of the alteration, nor have ſuffered it 
to pals into a ſtatute, had they apprehended it to 
| be derogatory to their dignity, 
In thoſe days men were exceedingly ignorant 
of ſome advantages, to which experience has 
taught their enlightened poſterity, that ſcats in 
Parliament may be converted. The ſmall free- 
holders, in conſenting to the law, imagined that 
they were obtaining a diſcharge from a burthen- 
ſome and unprofitable ſervice. The rich Barons, 
who were able to bear the expence, foreſaw, that, 
in conſequence of the ſeats to which they were 
generally ſure of being elected, they might be 
conſiderably diſtinguiſhed above their rank, and, 
if not ict entirely on a level, ſhould at leaſt be 
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approached nearer to their ſuperiors. The nobi- 
lity did not reliſh an indulgence, which was not 
extended to their body ; and knowing that, as 
long as the doors ſhould remain open to every 
perſon who wiſhed to enter them, the Houſe would 


ſeldom be crowded, but that numbers and wealth 
would give the phalanx which was going to be 


introduced much weight, apprehended that their 
influence or dignity ſhould conſequentially be di- 
miniſhed. And the crown, which, not being pro- 
vided with any regular force immediately depen- 
dent on the King, ſeems always in Scotland to 
have peculiarly dreaded mighty convocations of 
people; at the ſame time that authority was ac- 
quired to Parliament, and that regularity was in- 
troduced into government, expected, by fixing 
the number of repreſentatives of counties, to be 
ſecured againſt thoſe tumultuous meetings cauſed 


by inundations, ſuch as had been made at the 


firſt eſtabliſhment of the reformed religion in the 
year 1560. It would, perhaps, be an exceflive 
refinement to ſuppoſe, that James's miniſters fore- 
faw, (for at that early period of life James him- 
ſelf could ſcarcely foretell), that the nobility, diſ. 
covering themſelves to be more cloſely connected 
by the new conſtitution with the Sovereign than 
any other order of the nation, would ſpeedily be- 
come more devoted to the crown than they had 

| — been 
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been during the former period. Probably the re- 
mote conſequences, which ſhould ultimately tol- 
low from that ordinance, were not fully percei- 
ved by all the members affected by them; but 
aſſuredly many of them would be foreſeen by ſe- 
veral both of the commonalty and of the quality; 
and thoſe, who would penetrate the views which 
James's council had in eſtabliſhing repreſenta- 
tion, mult look to the effects which were actually 
produced by it. 5 
Firſt. After the year 1 ty honours paſſed not 
on the alienation of the lands which had been rai- 
ſed to them, along with the fiefs, from the for- 
mer owners to the new acquirers. A commoner, 
on purchaſing, or even on ſucceeding to an eſtate 
erected either into an earldom or into any other 
dignity, did not become noble, or acquire an in- 
elective right to ſit in parliament (7). He acqui- 
red, however, a title to be choſen, and to vote in 
chooſing a repreſentative of his county : And 
that was all he acquired. 
| Secondly. Lands belonging to commoners, on 
being formed either into lordſhips or into higher 
appellations, altered not the rank of their pro- 
prietors, and did not give them either titles or 
| ſeats. Their owners remained entitled to ſit only 
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on election: And another act, beſtowing both 
upon them, or creating them Peers, was neceſ- 
ſary to confer that high and independent privi- 
lege (O). | 

Thirdly, A Peer, on alienating o or loſing either 
the whole or a part of his cſtate, noble or ig- 
noble, did not loſe his nobility, but continued, 
notwithſtanding that alteration in his circum- 
{tances, both to poſſeſs his dignity and to be in 
the national council. 

Fourthly. Lands, either which belonged t. to 
noblemen at the time of their creation, or which 
were acquired by them after it, were not thereby 
allected in denomination. A barony, belonging 
to a perſon who was created an Earl, did not be- 


come an carldom; but a further and a different 


act, erecting fiefs into honours, was required to 
render them noble. | 
The year 1587, therefore, is a grand zra in 
the parliamentary hiſtory of Scotland. The he- 
reditary inelective ſeats which the Lords, excep- 
ted by ſtatute from the innovation then made on 
the conſtitution, had alone been permitted to re- 
tain, were .rendered abſolutely independent of 
lands. The noble honour, or rather the high 
privilege, which formerly had often been united 
to fiefs, was entirely disjoincd from them; and 
| as 
(5) Parl. 1592. ch. 121, 
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is dignities, diſannexed from lands, mult be per- 
nal, all nobility was tranſinuted, in conſequence 
of this disjunction, into ſtates or qualities of the 


perlons merely of thoſe who inherited or were 


elevated by it. | 

[ts nature, too, or the rights implied in it, 
rere eſſentially affected by that alteration. Till 
1587 honours, both the perſonal and the territo- 
ral, had been no more than a tinſelled ſpecies of 


prirate property, ſtyles, to wit, or titles, which 


implied rank or precedency: But they were then 
transformed, from empty names and vain appel- 
ations, into parliamentary dignities and import- 


—_ tranſ- 
formed 
into pro- 


per peer- 


ages, 


ut ſtations of public truſt, which veſted exluſive- 


yin the individuals diſtinguiſhed by them a right, 
ndependent of property and diſconnected from 
b, to fit in Parliament without election. 

The nobility were not indeed erected then in- 


to a ſeparate eſtate, yet were in ſome ſort formed 


nto a diviſion by themſelves. Particular dele- 


rates, choſen out of their own claſs, were thence- 


forward named for them on the committee of ar- 


ices: different repreſentatives were put on it 


out among the inferior freeholders: And the per- 
ſons choſen out of each body were regularly 


marked in the records diſtinctly from thoſe nomi- 


nated out of the other. 
Thus, in 1 587, a ſuperior order, hitherto un- 
en 


rr rr 
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known in the conſtitution, was inſtituted in North 
bf Britain. During the preceding period every free. 
„ . holder, conſidered in his legiſlative capacity, no 
ht leſs than every nobleman, had in effect been x 
= ſpecies of Peer, or rather the eminent dignities 
[ = properly termed Peerages had not been intrody. 
if ced into Scotland: But in that year thoſe poſſel. 
; = | ſed of nobility were elevated into hereditary lay. 
4 givers, and born counſellors of the people andof 
| the Crown in the high court of Parliament, or 
were created juſt and proper Peers, in the ſenſe 
in which the word is now underſtood ; and the 
FR lofty privilege, for which this ſtate is chiefly Va- 
if lued at preſent, was then rendered peculiar to 
their exalted degree. 


SECT 0. 


. Aſter 1 5 87, Peerages were Eſtates net devifeati 
but ay entailed, | 


Ariftly pls grand alteration could not but be pro- 
entailed, ductive of important conſequences on the 
legal deſcent, as well as the effential nature, | 
honours. Thoſe annexed to fiefs might ancient 
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able, 


ly have been transferred by Seed; and deviſed by 


their owners: Few perſonal dignities ſeem to have 
exiſted in Scotland before the year 1587; and 


on this account, as well. as from their inferior 
value (t), perhaps more than from analogy, which 
here is very imperfect, a like power was ſuffered 


ſometimes to be exerciſed over them allo: But in 
1587 all noble honours, having become parlia- 
mentary dignities and legiſlative truſts, ceaſed to 


be transferable or deviſable (2). The laws, there- 


fore, by which their deſcent had been governed 
n former times, could no longer be applied to 
nem: A new ſyſtem, in material articles diffe- 


ent from the old, was required or introduced to 


regulate their ſucceſſion ; and the rules which 


compoſe it can be rightly derived only from the 


new nature acquired by them in that year, or be 


referred for their commencement and for i its con- 
{quences to that epoch, 

Lands and honours, which in ancient times 
had often been incorporated, were formed, in 
1587, into eſtates entirely different from each 


other; and theſe dignities, inſtead of acceſſory, 
ſubordinate, or hanging on others, were then ren- 


dered rights, in themſelves principal, ſovereign, 
| and 


| 00 L. 21. ff. tem; jur. 


2) Durie's Decifions, 11th July 1633 Oliphant v. 
Oliphant, 
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and diſtinct, which had elevated privileges de. 
pending wholly on themſelves. The deſcent of 
Peerages, therefore, could no longer be influ. 


_ enced by that of any fiefs belonging either to 


thoſe poſſeſſed of them or to others (x); and as they 
were rights in their nature too precious, and in 
their object too high, to be in the diſpoſal of the 
private perſons who enjoyed them, Peerages be. 
came, in 1587, a ſort of eſtate ſtrictly entailed, 
neither attachable by creditors, nor acquirable by 
purchaſers, nor diſpoſable by their poſſeſſors, but 
deſcendible only to thoſe appointed to ſucceed to 
them at common law, in the ordinary courle of 
that ſpecies of inheritance. 

The diſability, under which their poſſeſſor 
were then laid to diſpoſe of them, extended to 


- perſons deſcended of the blood which had origi- 


nally been ennobled, as well as to aliens from it. 
The right of thoſe called to inherit them was in- 
defeaſable; and their ſucceſſion could not be tru- 
ſtrated by the arbitrary act of any of their anterior 
lords. Each heir, on his exiſtence, had in hin- 
ſelf an eſtate, which in his turn he was entitled to 

| obtain, 


(x) In 1706 the Court of Seſſion adjudged, that the 
dignity of John Sutherland, Earl of Sutherland, did not ap: 
pear to have been conveyed to his ſiſter Lady Eliſabeth, who 
in 1 514 had ſucceeded him in the earldom or eſtate! See 
ſect. viii. below. 


E EN AUE G. 05 


obtain, independent of tlie will of his anceſtors, 


in conſequence of the grant underſtood to have 
been made by the Crown directly in his favour : 


No form, not even the verdict of a jury aſcertain- | 


ing his lineage, was required to velt it in him : 
And by aſſuming the honours, he did not become 


anſwerable for any debt of his predeceſſor (), be- 


cauſe after 1587 Peerages were deemed emana- 


tions derived entirely from the royal pleaſure, not 


proper parts of his inheritable fortune, and of 


courſe on his death devolved not to his ſucceſſor 


from his will declared or implied, but, amidſt the 
ſucceſſive changes in their immediate poſſeſſors, 
z well as at their original creation, were held to 
come to every perſon, who took them, ſolely by 
the gift of Majeſty (2). | 


For example: A Peer, who held an ancient 


Earldom in fee ſimple, and who had ſeveral chil- 


dren, might, aſter 1587, ſettle his eſtate either on 


a younger ſon, on a daughter, or on any ſeries of 


heirs agreeable to his inclination ; and the per- 
lon, called by that ſettlement to ſucceed, might 


uke the lands deviſed under it, the proprie- 
tary 


00 Macdouall, B. 1. t. 2. 9 32 B. 3. t. 6. g. 25. 
Erkkine, B. 3. t. 8. 6 86.—Erſkine's Deciſions, 25th March 


1622, Lord Semple v. Hay, —Harcarſe's Deciſions, 31. 


(z) See B. 3. ſect. 8. near the end; and . Obſerv. V. 
and XXX. 
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the noblemen, eligible by the treaty of union, to 
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tary juriſdiction and the feudal privileges annexed 
to them: He would not, however, on ſucceeding 
to the noble fief, obtain the dignity which had 
anciently been united to it, but would ſtill remain 
a commoner, and might even be entitled, on the 
Earldom itſelf, both to be elected and to vote in 
electing a member of the Parliament of Scotland, 
or of the Houſe of Commons. The eldeſt fon, 
too, or the natural heir, might thereby be exclu- 
ded from a ſubſtantial part of his expected inhe. 
ritance, but could not be deprived of the Peerage: | 
Though ſtripped of his patrimony, he would re- 
tain his diſtinguiſhing prerogative, either to ſit in 
the Scotch Parliament without election, or to | 
vote in chooſing and to be himſelf choſen one ol 


repreſent the Scotch Peers in the Parliament of 
Great Britain. A fimilar ſettlement, in like cit. 
cumſtances, would have had very different effects 
before the year 1587; aclear proof of the mighty 
change produced by the ſtatute then enacted. 


s E 
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s Ee 1. IV. 
Hartmut. 


T HE new courſe, in which honours were 

cauſed by that act to deſcend, would take a 
iretion conformable to the nature then aſſumed 
hy them: And a feminine poſſeſſion, held before 


u preſent, or ſince 1587 has been, feminine; be- 
auſe, during the preceding period, every noble 


J ignified fief, was deſcendible to heirs general. 


implied in them, will readily pronounce that dig- 


tended only for males: Grants, either couched 
n expreſſions that are not in themſelves determi- 
due, or whoſe terms, not N reduced into 


ler 1587, Peerages were de Jedi only to | 


wri- | 


and de- 
ſcendible 
only to 
rh 
male. 


1387, of any dignity, eſpecially a territorial dig- 
iy, probably will now be confeſſed to be totally 
uſufficient to eſtabliſh that the Peerage either is 


ile, derived from the feudal denomination of a 
A plain perſon, who refletts on the capital right 
ſities, whoſe eſſence conſiſts in conferring inelec- 


tire ſeats in a legiſlative aſſembly of which men 
re alone permitted to be members, muſt be in- 


| 
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writing, can only be gathered by imagination 
from conjecture, ought to be explained in a ſenſe 
agreeable to their object. In every country, even 
in ſuch whoſe inhabitants are moſt Pallionately 
attached to liberty, and in which their natural 
equality or independence has been moſt exten. 
ſively recognized by the ſupreme power in the 
diſtiacteſt terms, women are conſtantly found ex. 
cluded from the public ſenates of the ſtate ; the 
congreſſes of America and the wittenageniots of 
England, no leſs than the comitia of Rome and 
the conventions of Athens. A peneral principle, 
older than any record, without any perceivable 
reſiſtence proceeding from the powerful party im- 
mediately intereſted to diſpute its juſtice, ſeems 
thence to have been ſilently introduced into civil 
ſociety, and now to be firmly eſtabliſhed in the 
political creeds of all nations : And this maxim, 
from its high antiquity or perfe& familiarity, 
commands an eaſy and unſuſpicious aſſent even 
in regions, in which mankind are acknowledged 
by the conſtitution of their government to have 
rights, and the hands of females are not ſuppoſed 
from long cuſtom to be too delicate or too feeble 
to ſuſtain the ſceptre and the weight of royalty. 
The fact is inconteſtable: But thoughtful in- 
quirers may puſh their reſearches farther ; and, 
from a philoſophical curiofity always 3 
1 we 


PFETRAGES |. wn, 


well as entirely harmleſs, will perhaps be inclined 
to examine the foundation of an inſtitution, in it- 
elf fo remarkable, by which an equal half of hu- 
man kind are not admitted to any formal ſhare in 
conſultations held about meaſures, by which their 
conduct mult be governed, their property is af- 
fected, and their liberty is reſtrained. Some na- 
tural views muſt undoubtedly have led to its firſt 


eſtabliſnment, and muſt alſo have obtained the 


acquieſcence, ſo patient and ſo univerſal, which 
has been gained to it. Thoſe who, to account 
{or the excluſion of females, aſſert, that from Na- 
ture the apprebenſions of women are not equally 
quick, that their fancies are not equally lively, 
that their judgements are not equally correct, 
that their hearts are not equally benevolent, and 
that, with like advantages, their ſentiments would 
not be equally juſt as thofe of the men, cannot 
have been fortunate in their acquaintance, or, 
perhaps, their underſtandings are limited by an 
alringent narrow conceited pedantry. But 
vithout a ſeverity of ſtudy, a fulneſs of know- 
ledge, and an intenſeneſs of thought, of which the 
offces females are pleaſed, as well as deſtined to 
perform, ſeem ſcarcely to admit, diſtin& and en- 
larged opinions cannot be attained on the involved 
and thorny | matters which mult be diſcuſſed in 
national councils : The courſe of education, 
| SN . which, 
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which, being ſuppoſed moſt adapted to qualify 


for diſcharging thoſe functions, has generally been 


reckoned proper for the ſex, is little ſuited to the 
perfect attainment of thoſe clear and accurate 


conceptions : The habits as well as notions of 


life, which thence are commonly contraQted by | 


women, tend rather to create in them an indiſpo- 
ſition, than to excite a paſhon towards political 
labour and diſquiſitions : And duties, effential to 
the preſervation of ſociety, oblige them at times 
to avoid expoſing their perſons to hazard, or dil. 
able them to endure fatigue, and to ſtir from 
home. The unembarraſſed confidence, too, ac- 
quired by frequent appearances 1n crowded 
theatres, the intemperate agitations into which 
public ſpeakers are often thrown, and even the 


_ maſculine faculty of delivering long orations with 


force or with compoſure in a mixed affembly, 
might wholly diveſt them of thoſe principal 


_ charms; modeity, ſoftneſs, delicacy ; which con- 


tribute ſo powerfully towards inſpiring love and 
preſerving affection. Their preſence, alſo, ſhould 
engage the attention of the men from other ob- 
jects, to a contemplation of their beauty; and 
places at which the ſexes ſhould intermingle, in- 
ſtead of grave conventions for the ſerious diſcul- 
ſion of intereſting buſineſs, might degenerate into 


icenes of frivolouſneſs, of gallantry, and even ol 
| corrup: 


cup: 
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corruption: Or the keen contentions, ever ready 
io ariſe among ſpirits ſtimulated with ambition, 


might ſometimes be inflamed between them into 


unnatural, but pointed oppoſitions, inimical to 
that intenſe and enthuſiaſtic, yet ſweet and tender 


paſſion, whoſe fond devoted anxious ſentiments 
conſtitute the pureſt and the higheſt delight of 


every warm ingenuous elegant mind. On theſe 
pretexts, or perhaps by the ſtrength and the ar- 
rogance of the men, females have been excluded 
in moſt nations from taking any part, either deli- 
berative or deciſive, in meetings held to conſult 


about general laws ; and in Scatland, votes in 
theſe aſſemblies have always been confined to 


males. The Peerages, therefore, which, for thoſe 
ſole purpoſes, were created in 1587 out of the 
noble honours anterior to that year, muſt now be 


deſcendible to men only, by whom the illuſtrious 
privilege implied in that elevated condition is 


alone exerciſable ; and, agreeably to the ſtrict in- 
terpretation put by law on all patents by which 
high public truſts are conferred, theſe maſculine 
hefs muſt be limited to heirs-male, for whom 
done they can be preſumed to have then been 
tended (a). 
Hugh Lord Fraſer of Lovat died in 1697 with- 
EZ M2 -- out 
(a) Fountainhall's Deciſions, 22 Jan. 1706, Ead of Su- 


therland v. Earl of Crawfurd. 


July 3. 
1730. 
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rate inveſtigation, pronounced a deciſive judge. 
ment, on general principles, in favour of the 
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out male iſſue; and, on his death, the title of 
Lady Fraſer of Lovat was aſſumed by his eld. 
eſt daughter, Æmilia Fraſer. Simon Fraſer of 
Beaufort, grandſon of her great-great-grandfather, 
the Lord Fraſer of Lovat who had died in 1646, 
was heir-male of that family, and in this character 
claimed, in the Court of Seſſion, the honours 
from her ſon, Hugh Mackenzie of Fraſerdale, the 
heir general, who, after his mother's death, had 
taken poſſeſſion of them. The pretenſions of 
both parties were not leſs ably maintained by 
their counſel, than attentively examined by the 
judges in Scotland: The learned papers, written 
in that intereſting ſuit, are the principal ſource of 
the whole erudition, which after minuter reſearch- 
es has been more pompouſly, and perhaps more 
correctly, diſplayed in {ubſequent caſes : And in 
1730 that ſupreme court, after a full and accu- 


heir-male (6), In that judgement Mr Mackenzie 
| acquieſced: 


(5) The court declared “ the title, dignity, and honours 
* of Lord Fraſer of Lovat, to pertain and belong to 
„ the ſaid Simon Lord Fraſer of Lovat, purſuer, as el 
te deſt lawful ſon of Thomas Lord Fraſer of Lovat, his fa- 
tc ther, who was grand-uncle to Hugh Lord Fraſer of Lo- 
« vat, deceaſed, father of the ſaid Mrs Emilia Fraſer, and 
« grandfather of the ſaid Hugh Mackenzie, defender, and, 


- conlſe- 
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- nequielced!: Simon Load Fraſer of Loi poſ- 
ſeſſed the Peerage during his life, and his right 


was recognized by all the branches of the Britiſh 
legiſlature. In 1746, under the title of Lord 


L0ovat, articles of impeachment were exhihited 


againſt him by the Houſe of Commons, for ac- 
ceſſion to the rebellion then raiſed againſt his Ma- 


jeſty George II. He was tried by the Houſe of 


Lords as a Peer. Lord Hardwicke, the excel- 


lent Chancellor, was created by the Sovereign 
Lord High Steward to preſide at that trial; re- 


markable, beſides other things, for alfording us, 


alas, almoſt the only genuine monument of thoſe 


ralt powers, of which but a feeble conception can 
be formed even from that admirable diſcourſe (c): 
And on Lovat's conviction, the cruel puniſhment, 
which his Lordſhip had been condemned to ſuf- 
fer, was commuted by the mercy of the Crown 
into decollation ; 0 diſtinction W granted 
to nobility. | . 


conſequently, as heir- male of the family of Lord F rafer 


Hof Lovat, to whom the ſaid title and dignity does de- 
* ſcend.” —Sup. Caſe, p. 19.—Ad. Caſe, ch. 6. 88 95.— 


Brief, p. 39. 
e) Lord Lovat s Trial, p. 16 5. 
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9 WE Aſter 1587, Peerages were limited to Heirs-male 
"nt of the Body of the Perſon firſt ennobled. 


Of the DErsonar Honours, not ſaleable for money, 

82 1 nor attachable for debt, nor deviſable by the 
perſon ; 

firſt en- individuals who held them, but appointed to de. 

nobled. ſcend in an unalterable courſe, muſt neceſſarily 

be annexed to blood. In 1587, the pretenſions 

which any perſon could form to them were made 

to depend entirely on lineage, and blood became 

the only canal by which they were tranſmiſſible 

from one poſſeſſor to another. The blood re- 

quired to convey them could not be any ſpecies, 

however poor or mean, of that fluid, A fort 

richer than ordinary could alone poſſeſs finenels 

ſufficient for a vehicle employed to carry or to 

ſuſtain nobility. Blood connected directly with 

the dignity, or which eſtabliſhed in the claimant 

an immediate connection with the former poſſeſ. 

ſors of it, could alone perform that office. The 

blood of a man who was not ſprung from them, 

not being a ftream of that which had iſſued from 

their hearts, nor differing in purity from the gore 

| 1 
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of the vulgar, could not give a claim to their 
honour. Noble blood was required to conſtitute 
nobility; and a perſon, in whoſe body none of 
that ſublimated kind flowed, could not be a noble- 
man by deſcent. Forgive me, my Lord: Juril- 
prudence, whoſe primary aſſumptions a philoſo- 
phical inquirer will often diſcover not to differ 
materially from the crude ſentiments of the mob, 
muſt ſometimes deſcend from its accuracy, and, 
in adopting the inſolent language, may ſeem alſo 
to approve of the nonſenſical ideas of pride and 
of folly. After 1587, every man who claimed a 
peerage by inheritance was obliged to be de- 
ſcended either immediately or mediately of the 
perſon on whom that dignity had originally been 
conferred; otherwiſe plebeian blood alone ran in 
his veins, and his birth could not be noble. In 
that year, therefore, thoſe perſonal Peerages, into 
which the ancient honours had all been tranſ- 
muted, became deſcendible only in the right line, 
and were limited to heirs-male ſprung from the 
perſon firſt ennobled. His kinſmen, his brothers, 
bis parents, had not been nobilitated; and with- 
out expreſs words a nomination, made by the 
king in his Royal capacity, to a ſtation high in 
rank, in its nature public, and important to the 
ate, which without great impropriety may be 
termed a truſt or an office, cannot be extended 
Sa either 
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either to aſcendants or to collaterals, into whom 
his blood can never pals. . 


I pretend not that no inſtance can be produced, 
in which, after 1 587, noble honours deſcended to 


| heirs general; but am perſuaded that, for one 


example in which they went to heirs-female, 


three will be found in which they devolved to 
heirs-male (d): A tolerable proof of the eſtabliſhed 


rule. It even began then to be common for 
noblemen, who foreſaw that, in conſequence of 
the alteration made on the condition of nobility, 
their eſtates and their titles might afterwards go 
to difterent perſons, to alter ſettlements by which 
their lands ſtood deviſed to heirs Female, and to 
ſettle them on heirs- male. x 

A like precaution was not infrequently uſed 


in the caſe of Peerages. Before the Union, 


Peers, who perceived that the male deſcendants 
of the anceſtor firſt ennobled in their family were 
about to become extinct, were wont to reſign 
their dignities to the Crown, and to obtain nev 
charters appointing them to go to collateral 
males, or perhaps to heirs general; a proof, 
that without thoſe new grants extending tht 
courſe of their ſucceſſion, honours were held alter 
1587 not to be deſcendible to either (e). Ac 

cordingly, 


(4) See note ( ) at the end of the volume. 
(e) Fountainhall's Deciſions, 23d Jan. 90% Earl of 
Sutherſand v. Earl of Crawiurd. 


Ee, aq 


cordingly, Peerages were underſtood then to ex- 


tinguiſh on the failure of heirs- male of his body; 
and on looking into the report made in 1740 by 


the Court of Seſſion to the Houſe of Lords, or 
even into the books of genealogy, your Lordſhip 


| will diſcover many, which ceaſed in the laſt cen- 
tury to be claimed by collateral males as well as 


by heirs-female, who ſhould otherwiſe have had 


a right to them. Apprehended extinction was 
one principal view which produced the reſigna- 


tions that became continually more frequent, as 


errors were gradually corrected, as objects came 


to be accurately diſcriminated, and as time ap- 


proached nearer to the Union : And we muſt 
which collateral males afſumed poſſeſſion, either 


not admitted in conſequence of expreſs words 


contained either in original patents or in new 
grants proceeding from Majeſty. 


John Stewart Earl of Athole, to whoſe great- 
great-grandfather that Earldom had been grant- 


ed by his brother James II. (J), died in 1594 
without male iſſue ; but he left four daughters. 


The Pecrage, however, did not deſcend to any 


of them: It became extinft. Dorothea, his 
eldeſt daughter, married William Murray Earl 
ESE = pe 


} Major, 1.6, c. 1 5.—See p. 204. above. 


not conclude or even preſume in any caſes in 


that their right is indiſputable, or that they were 


Athole. 
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Lindſay 


of the 


Byres. 


bn: DE S E NMT“ 


of Tullibairden: Mary, the ſecond daughter, 
married James Stewart, eldeſt ſon of John Lord 


Innermeath: And, in 1595, John Lord Inner. 


meath was created Earl of Athole by James VI. 
who beſtowed on him a grant of the eſtate, both 
lands and dignity, limited to John the original 
patentee, and to the heirs-male of his bod). 
The Peerage was accordingly enjoyed by him 


SY during his life, and from him deſcended to his 


ſon James; but, on James's death without iſſue, 
becoming again extinct, John Murray Earl of 
Tullibairden was created Earl of Athole by 
Charles I. in 1629 (g). „„ 

The Lordſhip of the Byres belonged to a 


family, remarkable in early times for the fervour 


of their zeal about the reformation of religion, 


for the warmth of their attachment to every 
image of liberty, and for the ſteadineſs of their 


adherence to all thoſe meaſures which they ſup- 
poſed would promote them. John Lindſay, Lord 
Lindſay of the Byres, died in 1608 without male 
iſſue, and on his death the Peerage devolved not 

to 


(g) Lovat's Anſwers, p. 6.—Mackenzie's Inf. p. 21. and 
his Cond. p. 4.—Lovat's Remarks, p. 15.—Charter, 6th 
March 1595. (B. 61. No 19.)—Charter, 19th Feb. 1629. 
(B. 52. Ne 89.)—Sup. Caſe, p. 19.—Ad. Caſe, ch. 6. 
p. 104.— Brief, p. 123. 
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to his daughter Anne, but to his brother Ro- 
bert (0). e 
In 1640, Robert Boyd Lord Boyd, a man Boyd. 
earned, accompliſhed, and elegant above his age, 
died without iſſue; but he left five ſiſters, whole 
deſcendants ſtill exiſt, and are numerous. The 
peerage, however, went to his uncle James Boyd, 
and remained with the heirs- male of his body till 
William Earl of Kilmarnock was attainted of high 
treaſon in 1746 (i). 

In 1581, the Earldom of Lennox was erecled Lennox. 
by James VI. into a Dukedom, i in favour of Eſme 
Stewart Earl of Lennox, a near kinſman as well 
33 great favourite of that King. His great-grand- 
lon, Eſme Duke of Lennox, died in 1660 with- 
out iſſue, and on his death that Peerage deſcend- 
ed not to his ſiſter Lady Mary Stewart, who was 
both a grandchild of the famous Villiers Duke of 
Buckingham, and married to the eldeſt ſon of the 
firſt Duke of Ormond, but to his couſin Charles 
Farl of Litchfield. On the death of Charles 
Duke of Lennox without inne in 1672, the dig- 

nity = 

(3) Sup. Caſe, p. 18. 29.—Ad. Caſe, ch. 6. p. 92.— 

Brief, p. 1 30.—Lovat's Mem. p. 10.—His State of Iaſtances, 


p. 4.—Mackenzie's Anſwers, p. 11. 
() Mem. for Lord Lovat, p. 15.—Mackenzic's An- 
wers to it, p. 16.—Lovat's State of Inſtances, p. 7. Sup. 


Caſe, p. 17.—Ad. Caſe, ch. 6. p. 93.—hrief, p. 132. 
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nity went not to his ſiſter Lady Catherine Stewart 


wife of Lord Obrien, but merged * W in 


the Crown (#4). 
James Stewart Lord Doun, eldeſt ſon of Alex. 


ander Earl of Murray, one of the principal Se. 
cretaries of State during the reign of James V1], 
died before his father, leaving two daughters; E. 


liſabeth, who did not leave children; and mi. 


lia, whoſe deſcendants are ſtill in being. The 
Peerage however, on the death of Alexander, de- 
volved not to either of them, but went to Charles 
Stewart their uncle, and on his death without 
iſſue, to his brother Francis Stewart, whoſe grand. 


ſon is now Earl of Murray: A ſtriking example, 


compared with an inſtance formerly cited, in 
which this identical title deſcended before 158) 


to the eldeſt daughter of the regent (0). 
Francis Forbes Lord Forbes, who in 1730 had 


ſucceeded his father William Lord Forbes, died 


during his nonage in 1734 without iſſue; but had 


two ſiſters, Jean-Maria and Eliſabeth, who fur- 
vived him, who were both married, and whoſe 


children ſtill exiſt, The Peerage, inſtead of de- 
ſcending 


(4) Lovat's Ad. Cond. p. 20.— Sup. Caſe, p. 26.— Ad. 
Caſe, ch. 6. p. 112.— Brief, p. 137.—Stair, B. 2. t. 4. 12. 
(/) Lovat's Ad. Cond. p. 13.—Sup. Caſe, p. 20.—Ad. 
Caſe, ch. 6. p. 107,—— Brief, p. 137.— Compare p. 171 
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ſcending to any of his ſiſters, went to his uncle 

James Lord Forbes, — of the pee 

Lord. 

John Lindſay, the galant Earl of Crawford, Crawford, 

whoſe elegant manners are ſtill remembered by 

many, died in 1749 without iſſue; but was ſurvi- 

red, by two ſiſters, Catherine and Mary, of whom, 

Mary has children. The Peerage however de- 

ſcended to his heir-male, a diſtant couſin, George 

Lindſay Viſcount of Garnock, . whole fon is now | 

Larl of Crawford. „„ 

The money, owing in the laſt 8 FR the ' Caithneſs. 

art of Caithneſs, amounted to more than a mil- 

lion of marcs ; an amazing ſum in that remote 

county, in which a fowl is {till fold for three- 

pence. On the Earls death in 1676, Campbell 

of Glenorchy laid claim both to the honours and 

to the eſtate of that family under a conveyance, 

a charter, and a ſeiſin, by which, in conſequence 

of a tranſaction concluded between them about 

atisfying the creditors, the Peerage as well as the 

Farldom had been made over to him. Campbell's 

pretenſions were obliged in thoſe diſorderly times 

to be maintained by force of arms againſt the 

clan of the Sinclairs, who were generally attach- 

ed to the lineal heir of the ancient proprietors : 

Glenorchy had furniſhed ſeventeen hundred men 

to that ſavage hoſt, which, in 1678, was detach- 
T | e 
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ed by a violent adminiſtration to lay waſte the 


peaceful habitations of the harmleſs enthuſiaſts in 


the weſtern ſhires of Scotland (n): And, to affert 
his property, his followers, reinforced by a com- 
pany of Highlanders in the pay of government, 
having marched from the Banks of the Tay be. 
yond the extremity of Sutherland and the pro. 
montory of the Ord, a battle, ſtill celebrated in 


Breadalbane and in Caithneſs, was fought in 1680 


at Oldimarlack, in which victory declared in fa- 
vour of the Campbells, and they obtained peace- 
able poſſeſſion of the lands, to which their pre. 
tences were ſcemingly unqueſtionable (2). Mot 


of the gentlemen, at preſent poſſeſſed of any parts 


of that Earldom, derive their right from Glen- 
orchy, by whom too the title was aſſumed. But 
the Privy Council (o), under authority of a refe. 


rence made to it by parliament (p), found that 


George Sinclair, heir-male of the laſt Earl, had 
a right to the dignity. On his death without iſſue 
in 1698, the Peerage devolved not to his ſiſter 


Jane — but to Jobs agar of Murkle, a 
E e 2 fs 


( Beet, ii. p. 184.0 on n year „ ch. 66. 
(2) P apers and proof i in a cauſe brought in the Court 


of Seſſion about 1748, the 35 Francis Rinclair v. George 


Sinclair of Ulbſter. 
(2) Fountainhall, i. 115. 54 
(Y) Index to the acts of Parl. 1681. 
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diſtant heir - male, from whom it was tranſmitted 


to Alexander his eldeſt ſon (). In 1765, Alex- 
ander Earl of Caithneſs died, leaving an only 
child, Dorothea, wife of James Earl Fife; and 
his landed eſtate, in conſequence of a ſettlement 
which had been executed by him, went to ano- 
ther family, Neither the Counteſs of Fite, nor 
the owner of the lands, even entered a claim to 
the Peerage, but it was adjudged by the Houſe of 
Lords in 1772 to have deſcended to the heir- 


male, William Sinclair of Rattar, whoſe fon is 


now Earl of Caithneſs : Precedents, if compared 
with a former (r) brought from the ſame houſe, 
demonſtrative both of the great alteration made 
in 1587 on the laws of ſucceſſion to honours, and 


of the total diſconnection then effected between | 


them and lands. 

In 1651 the dignity of Viſcount of Oxfurd and 
Lord Makgill of Couſland was conferred by 
Charles II. on a Lord of Seſſion, Sir James Mak- 
gill, to him and his heirs-male of tailzie and pro- 


viſion whatſoever. Sir James, on his death in 


1663, was ſucceeded by his ſon Robert Makgill, 
who in 1689 fat in the convention of the eſtates 


(7) Caſe of William Sinclair of Rattar, exhibited to the 


Oxfurd. 


Houſe of Lords in 1772, on his claim to the Feu; of 


Caithneſs. | 
(r) P. 211. above. 
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of Scotland, but died in 1705 without male iflue 


leaving two daughters, Chriſtian and Henrietta, 


Chriſtian Makgill married William Maitland, and 
their ſon was Robert Maitland. After the death 
of Robert Makgill, the ſecond Viſcount, the Peer. 
age was not claimed till 1733, that James Mak- 
gill of Rankeillor, heir-male of the patentee, en. 
tered pretenſions to it. The heirs-male of the 


body of Sir James, the original grantee, had all 


failed with his ſon, Robert: But James Makgill 
was only a collateral heir of the firſt Viſcount; 
and notwithſtanding the comprehenſive term 
whatſoever, and the inefficacy of the words tailzic 
and proviſion inſerted in thE letters patent, it was 
adjudged by the Houſe of Lords, that he had not 
made out any right to the honours and the titles 
of Viſcount of Oxfurd and Lord Makgill (5). 


In 


(s) The Earl of Crawfurd reported ſrom the Lords 
«© Committees for Privileges, to whom was referred the pe- 
ce tition of James Makgill Viſcount of Oxfurd, That the 
« committee had conſidered of the ſaid petition, and heard 
c counſe}, and examined witneſſes, on the part of the peti- 
&« tioner; and read grants, ſurrenders, patents, charters, in- 
% quiſitions, retours, and marriage-articles ; and likewiſe 
% heard counſel for Robert, ſon and heir of Chriſtian daugh- 
&« ter of Robert late Viſcount of Oxfurd, as alſo counſel on 
* behalf of the Crown; and are of opinion, that the peti- 


< tioner has not made out any right to the honours and 
| : « titles 
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In 17675 A competition aroſe between William canli 
Douglas Earl of March, and Sir Thomas Ken- 
nedy, about the honours and dignities of Earl 
of Caſſillis and Lord Kennedy. The former, a 
great-grandſon of John the ſeventh Earl of Caſ- 
 fillis by his eldeſt daughter Anne Counteſs of 
Ruglen, was an heir general of John Kennedy 
the laſt Earl of Caſſillis, who had died without 
iſue in 1759 : But the latter was heir-male de- 
ſcended of the body both of David the firſt Earl 
of Calls; and of Gilbert the firſt Lord Ken- 
nedy (t): And on this ground, after a full conſi- | 
(eration, judgement was given by the Houſe of * 
Lords in favour of Sir Thomas Kennedy (). 


« titles of Viſcount of Oxfurd and Lord Makgill of Couſ- 
«land: Which report, being read by the clerk, was agreed 
to by the Houſe.” Journals of the Houſe of Lords, 18th 
March 1734, 1cth February 1935, and 25th April 1735.— 
See B. 4. Ad. Obſerv. VI.— Acts of Sederunt, * Feb. 
1740.—Ad, Caſe, ch. 6. p. 82. 
(:) P. 269. above. 
() © Reſolved and adjudged by the Lords Spiritual 
and Temporal in parliament aſſembled, That the peti- 
« tioner Sir Thomas Kennedy hath a right and title to the 
* honour and dignity of Earl of Caſſillis, as heir-male of the 
* body of David the firſt Earl of Caſſillis; and that he hath 
_* alfo a right and title to the honour and dignity of Lord 
Kennedy, as heir- male of the body of Gilbert the firſt Lord 
„Kennedy.“ Journals of the Houſe of Lords, 10th Feb. 
1761, es January 1762. 


I. 
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Borth- The general principle was again eſtabliſhed in 
wick. . 8 | 
a caſe {till later than the preceding. In 1762, 
Henry Borthwick, a male deſcendant of the firſt 
Lord Borthwick, claimed the title and the dig. 
nity, which, on that account, were adjudged by 
the Houſe of Peers to belong to him (x). 


8 E O T. vi 


Were Pas ges limited after 1 5 97 to Heirs-male de. 
ſcended of the Noblemen who poſſeſſed them in 
that Tear? EN: 


e 11 H foregoing caſes, in which both an heir 
which a- male and an heir general exiſted to claim 
roſe out of the ſucceſſion in thoſe characters, and in which 


li territorial : 
honours, the Peerages devolved to the former in prefer: 


limited to ence to the latter, ſeem abundantly to eſtabliſh, 


10 

| heirs- male 

1 deſcended 8 That 

Fa of the no- „ | | 

it blemen (x) © Reſolved and adjudged by the Lords Spiritual 

| | = por” « and Temporal in parliament aſſembled, That the peti. 

4 them in © tioner hath a right to the title, honour, and dignity of 

6 1587? « Lord Borthwick, as heir-male of the body of the firſt | 
% Lord Borthwick.”” Journals of the Houſe of Lords, 2gth | 


January and 8th April 1762. 
end of the volume. 


See alſo note (M) at the 
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« That thoſe honours, which were introduced in- 


« to Scotland in 1587, are now limited to heirs 


male deſcended of the perſon firſt ennobled.“ 


But muſt the heir, entitled to inherit a Peerage, 
be ſprung from the Lord in whom the dignity 


was veſted at the great revolution then produced 
in the conſtitution ; or is it ſufficient if he derive 


his lineage from that perſon on whom the rank 


of Nobility had originally been conferred? A 


queſtion, which appears not to have ever been 
propoſed by any lawyer, and which, I ſuſpe&, ap- 


plicable precedents cannot be found to deter- 


mine, poſſibly, on that account, will be haſtily 
afirmed by ſome to be perfectly clear. Others, 
whoſe minds accuſtomed, before pronouncing, to 


examine objects with care, and, after examina- 
tion, to diſcover real truth to difter widely from 


firſt appearances, are inclined rather to ſcepticiſm _ 


than to precipitation, may perhaps perceive a dit- 
fculty in reſolving it. In juriſprudence, a ſcience 
ſtrictly logical, your determinations ought all to 
be deductions exactly conſonant to principles, 
without which deciſions will never be either 
ſteady and uniform, or impartial and ſatisfactory: 
And, amidſt the heſitation which muſt diſtract 
the underſtanding at forming an opinion on a 


point entirely new, perhaps plauſible arguments 


ire not wanting to excite a doubt, whether at 
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preſent it be enough to give a good right to any 
Peerage, which was originally territorial, that he, 
who claims it, trace his lineage from the perſon 
who was owner of the fief at the time of erecting 
it into a dignity. = Keel 
The rules which govern Peerages in their de. 


ſcent are very different from thoſe which regulate 


ſucceſſion to lands ; and the terms, employed to 
direct it, are interpreted in their cafe much 


more ſtrictly than the ſame expreſſions are in the 


caſe of fiefs: Otherwiſe honours could never be- 
come extinct as long as any heir, collateral, aſcen. 


dent, or deſcendent, of the perſon on whom 


they had been conferred, continued to exiſt, un- 
leſs the deed beſtowing them contained a condi: 
tion ſpecially providing, that, in default of thoſe 
called by it to inherit them, they ſhould merge 
in the crown. An eſtate granted to a man, ei- 
ther with or without a ſubſtitution of others to 


ſucceed after him, to heirs male only as well as to 


heirs general, remains with his heirs, as long as 
any are found in exiſtence to exclude the King, 
the laſt heir, who is never entitled to take till 
every perſon inheritable by law is extinct. But 


Peerages, not being property, are more confined 


in their deſcent, and go not to any heirs indefi- 
nitely, without exception or limitation. Ihe 
words in which they are granted are regarded; 

as ad 
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and thoſe conferred on heirs male do not, on their 


failure, devolve, like landed eſtates conveyed in 
the ſame terms, to heirs female ()). A grant, 
made expreſsly in favour of a perſon who aſpires 


to a Peerage, is required to give a right to it. 


Does it not follow, that thoſe who produce 


words, perfectly full, and abſolutely unambigu- 
ous, as well as directly applicable to them, are 
alone entitled to take an honour by inheritance 

and that grants of Peerages, explained as they 

are in a limited and unuſual meaning, contrary 
to their plain tenor and common import, mult be 
underſtood in the ſtricteſt ſenſe poſſible to be put 
on the expreſſions uſed in them? otherwiſe, on 


vhat pretext are they limited at all? 


In ancient times, the nobility of a man, whoſe 
exaltation was derived ſolely from that of his pro- 
perty, depended entirely on his connection with 
it. The moment he was diveſted of the ground 
which had been raiſed to honour, every right an- 
nexed to that ground, among others the dignity, 
departed from him; and after being deprived, 
he could not tranſmit either to his deſcendants, 
or to his collateral heirs, a title, more than an 
eſtate, which remained not with himſelf. Their 
claim was wholly dependent on the contingen- 
cy, that the noble fief ſhould devolve to them. 

T4 1 S — 


00 See B, 3 f. 8; near the end. 
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Thoſe, ſprung from a family after their eſtate 
had been nobilitated, poſſeſſed no pretenſions 
either to inherit the honours, or to fit in parlia. 
ment before 1587, unleſs the lands devolved to 
them, no not even if they happened to be the 
nxareſt heirs entitled in the ordinary courſe of 
legal ſucceſſion to take both: And as, on ſuc- 
ceeding after its legiſlative quality had been ta. 
ken from the fief, they could acquire no more 
than was then appendant to it, their ſucceſſion 
even to the noble eſtate after 1587 could not 
give them ſtronger pretenfions to a dignity, 
which had ceaſed to be connected with it, than 
any other perſon, who, without being lineal heir, 
had ſucceeded under an entail. Of courſe, a 
Noble deſcent which had commenced, no more 
than a noble poſſeſſion which had been held, be- 
fore 1587, could not after that year be at all re. 
garded in a queſtion concerning the right to: 
Peerage. A relation, borne immediately to the 
particular perſon who poſſeſſed the honour in 
1587, became then the only ground on which 
a good claim could afterwards be laid to it. The 
propinquity, by which alone that rank could be 
veſted, was obliged to point towards this noble- 
man; and he became the ſource from which a 
connection, efficient of nobility, was required to 


be traced. | 
Sup: 
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Suppoſe that, in the eleventh century, a parcel 
of lands had been erected into an Earldom by 
Duncan or by Macbeth; that the perſon, in whoſe 
favour they had been elevated to this rank, had 
found himſelf in a few years obliged to ſell them, 
and that none of his deſcendants had ever re-ac- 
quired them, but that in 1587 they had ſtill be- 
longed to another family; I aſk, Would his 
heir-male, on proving his deſcent, have then 
been entitled, after a revolution of ages, to be 
reſtored to the Peerage? ſurely not. His ance- 
ſtor's right to a place in parliament, and even 
his pretenſions to the title of honour, paſled 
from him as ſoon as he parted with his eſtate, 
and both went along with it to the purchaſer. 
In 1587, therefore, the heir-male, deſcended of 
the firſt Earl, poſſeſſed not a ſeat in that aſſem- 
bly : He was not even noble: And of conſe- 
quence he was not one of the Lords of parlia- 
ment who were favoured by the ſtatute made in 
that year. 

Suppoſe that, inſtead of ſelling the earldom, 
the firſt Earl had ſettled it on a younger ſon, and 
that the noble eſtate had continued in the young- 
er branch of his family till 1587; a caſe of which 
examples have been cited : Would the heir-male 
lineally deſcended from the eldeſt ſon, who had 
been diſinherited in the ancient days of Malcom 
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Canmore, have been entitled, on eſtabliſning 
his propinquity, to reclaim the honour in the 
diſtant reign of James VI.? . 

Or ſuppoſe that the firſt Earl had not Aiſpoled 
of the earldom, but that it had continued for 
ſome generations to deſcend uninterruptedly in 


the right line of males, and that the nobleman, 


who poſſeſſed in the year 1400, had either ſold 
it to a ſtranger from his blood, or ſettled it on a 
younger branch of his houſe : I imagine, never- 
theleſs, it will univerſally be allowed, that the 
perſon, who was both heir-male, and lineally de- 
ſcended of him who had diſpoſed of the earldom 
in 1400, as well as of the original Earl who had 
been ennobled in the twelfth century, would not 


have had a good right to the Peerage in 1587. 


In 1771, George Sutherland of Forſe, heir- 
male of the old Earls of Sutherland, was found 
by the Houſe of Lords not to retain a juſt claim 
to that ancient dignity, which in 1514 had de- 
volved to an heir-female, Eliſabeth Sutherland, 
whoſe male deſcendant \ was rightfully polices of 
the noble fief in 1587. 

Objects are obſcured by diſtance, and the per- 
ceptions, produced by ſuch as are very remote, 
are commonly faint. Duration of poſſeſſion, ex- 
hibiting to view a long courſe of examples of all 


the powers derived from right, and exciting an 


idea 
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idea of ſomething which a ſtrong reſemblance 
renders ſcarcely diſtinguiſhable from it without 
a nicer inſpection than moſt ſpeQators are able 
to give, begets by degrees a notion of right : 
and time and habit, even in the caſe of uſurpa - 
tion, add continually more and more firmneſs 
and ſolidity to this imagination. But ſuppoſe 
that thoſe ſettlements, which were made by the 
Earl of Caithneſs (2) and by the Earl of Hunt- 
ly (a), had been executed in 1580, a year in 
which they ſhould have produced the ſame ef- 
{ets as followed upon them in the fifteenth cen- 
tury, and mark the conſequences. _ 
A man, who before 1587 ſucceeded to a ba- 
rony held of the crown, obtained a right to ſit in 
parliament 3 but one, who ſucceeded after that 
year, no longer derived from it an inelective ſeat. 
In like manner, a perſon, who after 1587 ſuc- 
ceeded to an earldom, would enjoy all the pro- 
prietary rights belonging to that feudal dignity : 
The title, however, and the rank of Earl, which 
after 1587 marked not the proprietor of an 
eſtate of a certain denomination, but an exalted 
order, conſiſting of hereditary legiſlators, and 
which did not continue to reciprocate to the 
name retained by the fief, would not belong to 
the owner of it, unleſs he happened alſo to be 
found 


I.) P. 2 1. above. (a) P. 174. above. 


338; D ESC ENT OF 


found in the condition without which they could 
not veſt in him, or unleſs he was the perſon en. 
titled to them by blood. 
My Lord, if thoſe Peerages, which were form. 
ed in 1587 out of dignities that had originally 
been territorial, be not limited to heirs- male de. 
ſcended from the perſons who were then poſſcſ. 
ſed of them, one of three alternatives, each at- 
tended with difficulties, muſt be adopted to go- 
vern their ſucceſſion. Either they muſt deſcend 
in the direct line of the lawful blood of that 
nobleman in whoſe favour the lands were firſt 
= nobilitated: Or ſome other individual muſt be 
| | ſingled out among the intermediate Lords who 
poſſeſſed them, and his heirs muſt be preferred 
* to thoſe of all the other poſſeſfory: Or the heirs 
| of every perſon, who ſucceſſively enjoyed them? 
during the whole period from their original ele. 
vation to the year 1587, purchaſers as well as , 
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| others, muſt all be equally and indiſcriminately 
. entitled, by kindreds and even by branches, 
48 » | 2 2 « 

9 without any exception, to inherit them. The 


I 


firſt hypotheſis hath already been ſhewn to be 
adverſe to the genuine nature of thoſe honours, 
which rendered them inſeparable from the noble 
fiefs erected into them; to'the eſtabliſhed prac: 
tice, which was entirely conformable to that na- 
ture; to the ancient conſtitution of the Scotch 


"1 

1 10 5 : 5 

3 | * 
184 5 

181 ; 
4 if. * 


r 


9 CV MACE bd AC 


_ — + of + a — 
22 


5 


—ͤĩ ˙ i. 


PE EAA GES. ap 


parliament, in which ſeats were allowed only to 
freeholders, who held lands of the crown; and 
to the expreſs terms of the act paſſed in 1587, 
which, ſuppoſing the Lords who were then poſ- 

ſeſſed of nobility to be the only members intend- 
ed to be admitted for the future to ſit without 


election, prove that a ſacred regard was meant 


by the ſtatute to be had to the poſſeſſion held in 
that year. The ſecond ſuppoſition is liable to all 
the ſame objections as the firſt, beſides that it 
ſhould then be impoſſible to diſcover any general 
rule, founded on rational principles, for pitching 
on the particular perſon whoſe heirs ought to be 
preferred to all the other poſſeſſors. The third, 
by its perplexity, would confound the whole law 
concerning Peerages, and might cauſe titles al- 
moſt innumerable, yet exactly the ſame with 
each other, to ſpring out of every ancient ho- 
nour. 5 | N N | 5 
The poſterity of a perſon, who in any year of 
the long period during which honours continued 
to be territorial, in 1586 for inſtance, had di- 
veſted his family of the noble fief, could never 
alterwards ſucceed in right of him; becauſe the 
dignity had for ever parted from them, as irre- 
vocably as if they had never been noble. The 
Peerage could go only to the heirs of the pur- 
chaſer, that is, of him who was both Lord of 
| par- 
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parliament and owner of the eſtate in 1 587, 


- The nobleman, in whom the honour was then 
veſted, is the firſt, among all the poſſeſſors of it, 
who can properly be denominated a Peer. None 
of his predeceſſors enjoyed that illuſtrious pre. 
eminence, an excluſive and a perſonal right, in 
conſequence of their dignity merely, to fit in 
parliament by inheritance and without election. 
That, therefore, which, in the juſt ſenſe of the 
word, can alone be termed the Peerage, dates 
its origin only from him, and he is the perſon 
who ought to be accounted the ſirſt that was en. 
nobled. His anceſtors were no more than feu- 
dal owners of grounds diſtinguiſhed by a parti- 
cular denomination : And as a genuine Peerage 
can be conveyed only in the pure blood which 
has enjoyed it, the parliamentary dignity, the 
thing here to deſcend, can now go only to per- 
ſons whoſe deſcent is derived in a right line 
from the Lord who fat in parliament, or who 
became a Peer, in 1587 ; the firſt nobleman pol- 
ſeſſed of that high privilege. 

In 1587 a greater change was dared both 


on the internal nature and on the legal deſcent 
of territorial honours, than on thoſe of perſonal 


dignities ; and, if the Peerages, erected out of 
the former, became then deſcendible only to 
heirs male ſprung from the perſon ennobled, 

thole 


thoſe, created out of the latter, muſt aſſuredly 
be limited in the ſame manner. It is natural al- 
ſo at firſt thought to ſuppoſe, that ſuch as had 
always been difincumbered of the overbearing 
weight of land, would be ſurer and more inde- 
pendent poſſeſſions, as well as more ſtrictly en- 
tailed to the blood of him who had originally 
been raiſed to them, than thoſe which had been 
| beſtowed on property only; and perhaps, on 
this account, it may appear more violent to con- 
fine their deſcent, within the narrow boundaries 
which have been deſcribed, to heirs of the noble- 
men who poſſeſſed them in the late days of 
James VI. But before 1587 perſonal had not, 
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Are thoſe 
Peerages, 
which 
were for- 
med out 
of perſon- 
al ho- 
nours, al- 
ſo limited 
to heirs 
male de- 
ſcended 
of the 
noble 
Lords 


who poſ- 


ſeſſed 
them in 


15872 


more than territorial titles, imported parliamen- 


tary ſtates, which, amidſt a ſtrong, but deceitful 
reſemblance, are eſſentially different from both 
of them. In that year an order was ſet to nobi- 
lity; and, as all noble honours, having been 


converted into proper Peerages, were then ren- 


dered homogeneous, it is not likely that the ſame 
ſpecies of hereditaments either could be intend- 
ed, or would be ſuffered to be governed after it 
by different rules of ſucceſſion (5), 


(5) See note (N) at the end of the volume. 
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Cauſes of the Irregularities to which Peerages were 


Sometimes incident in their Deſcent after 1 58;, 


* principles, which have been explained, : 


will probably be found to be thoſe by which 


honours were generally governed in their de- 


icent ; for I dare not affirm that they were ſtea. 


dily followed in all caſes without any exception, 
In conſequence of the feebleneſs and the disjoint- 
edneſs of government, of the remarkable brevity 
or great imperfection of the laws, and above all, 
of the reſiſtleſs force of landed property which 
| bore every thing before it in Scotland, right was 


ſometimes groſsly outraged there: Peerages were 
late of arriving at their full importance : It was 
long before people attained juſt ideas concerning 


them: And a man mult be little acquainted both 


with the general hiſtory of that country, and 
with the memoirs of particular families, who can 
aſſert, that, after 1587, more than before it, any 


inflexible rule was invariably applied in practice 


to the regulating of their ſucceſſion (c). 
TD. | In 


(e) Hawthornden, P. 127. 144. 220. 


E 3" 


In the ſixteenth, and even in the ſeventeenth 
century, the Scotch parliament met not either to 
impoſe exhorbitant taxes under the ſpecious de- 


nomination of ſupplies neceſſary for public ſer- 


vice, or to vote immenſe ſums to be diſtributed 
in judicious portions among its own members. 


Objects, leſs profitable to individuals, engroſſed 


their attention; and during many ages little ad- 
| vantage could be gained by rapacious venality 


from attending that aſſembly. The ſubjects of 


its deliberations, and the duration of its meet- 


| ings, were indeed gradually enlarged after the 
Retormation : The nobility, too, was highly ex- 


ated in rank, and the commonalty was propor- 
 tionably debaſed, in the time of James VI. But, 


from the ſingular conſtitution of that ſovereign 


court, neither were ſeats in it greatly raiſed in 


ralue, nor was an addition, correſponding to that 


made to the dignity of the Peers, derived to 


their veight, by the alteration eNotes on their 


condition in 1587. | 

In an afſembly to which every freeholder might 
repair, buſineſs could not be expedited with un- 
derſtanding, or even with decency. Amidſt the 
tumult and the uproar to which numerous and 
mixed conventions are continually incident, 


The com- 
mittee of 
articles. 


peeches can be diſtinctly heard by few of the 


multitude to whom they are there addreſſed, and 


many 
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many of the members who compoſe them mu? 
be very unfit to decide on the profound ſubjed 
on which they are called to deliberate. Affair; 
were neceſſarily obliged, for diſcuſſion or for pre. 
paration, to be referred to committees. With this 
view, thoſe termed LoRDS or the Axricss 
were appointed for digeſting all matters of a pub. 
hc nature. That committee, a very ancient one 
in the Scotch Parliament, was generally compoſed 
of perſons taken from each eſtate ; and no doubt 
the royal inclination would often poflcſs a great 
authority in directing the voices of their eleQors; 
but the election itſelf, the formal act, ſeems not 
to have ever been made by the Crown. Even 


Charles I. and Charles II. princes who were not 


haſty to part with any prerogative which had been 
exerciſed by their predeceſſors, never pretended 
to the power of appointing them. Queen Mary, 
on being twitted by Lord Ruthven with having, 
by a ſecret influence antecedently exerted in her 
court at Seaton, over-ruled in 1566 a regular no- 
mination which probably had afterwards been 
made of them at Edinburgh, diſclaimed having 
had even this extrajudicial ſhare in recom: 
mending to choice ſome of her devoted tools 
on whom the votes had fallen. It is highly 
probable, that the Articles were originally cho- 
ſen by the body whoſe authority was delegated 


10 


to them (4% From a letter, vertiaps. carelefily 
expreſſed, which was written by that Prin- 
ceſs to Bethune her ambaſſador at Paris, it is 


clear that the election mentioned there was 
made in Parliament by thoſe members, who, 


after an adjournment on the 4th of February, 


having been again convoked according to cuſ- 


tom, had held on the 7th of March (e), the 


ſpiritual as well as the e intereſt, a 
3 . 


4) Convocatis tribus regni ſtatibus ibidem 3 
electæ fuerunt certæ perſonæ ad articulos, datos per domi - 
num Regem, determinandos, data cæteris licentia receden- 


di. Title prefixed to the acts of the Parliament * at Perth 
on the 26th of May 1424. 
Fo the articles put by the King to the Prelates, night 
„ Lords of Parliament, Earls, and Barons, to be decerned 
« by certain perſons thereto choſen by the three eſtates.” 
Title prefixed to the acts of the third Parl. of Fames J. 

«© With power committed by the whole three eſtates to 
« certain perſons under written, to commune and conclude 
« upon the matters after following ; which perſons being 
© called and compeared: And theſe are the names,” &c. 


- Title prefixed to the acts of the fourth Parl. of Fames III. 


« 'The ſtatutes, ordinances, and concluſions, adviſed and 


« concluded by the Lords choſen to the articles thereupon.” 


Title prefixed to the act Parl. 1491.—See alfothe titles pre- 
fixed to the acts of Parl. ſecond and Parl. fifth of James [.—and 
of c. 34. of Parl. 145 1.—Erſkine, I. 3. 5. — Parl. 1567. c. 25. 
Parl. 1581. c. 9.—8t. Dav. II. c. 47.—St. Rob. II. c. 1. 


(e) Perhaps the Queen, or the tranſcriber, miſtook dates. 
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meeting ſufficiently regular on purpoſe to make 
it (/). Their number, which, after frequent va. 
riations, was at laſt ordered (g) to be equal, and 

never fewer than ſix or more than ten, in every 
eſtate, was commonly eight of each (%): And in 
very early times, their election was made after a 
form artiully contrived, by which the Court, with. 
out directly nominating them, was almoſt inſured 


that none, who would not be entirely obſequious 


to its will, ſhould be put on the committee. The 


eccleſiaſtics elected eight noblemen; the nobility 
choſe eight clergymen (i); and theſe ſixteen made 


choice of eight burgeſſes, and alſo, after repreſen- 
tation had been introduced into counties, of eight 
commiſſioners of ſhires (4). From the account 


given by Hamilton, by Spotſwood, and by Ran- 


dolph, of the tranſactions of the Parliament which 
was held in 1560, it appears, that even in the 
time of Queen Mary they were choſen after that 
manner, or one extremely like it. Hamilton, the 
archbiſhop of St Andrew's, {till noted for bis 
jewdneſs, for his catechiſm, for his cruelty, and 
for his death, was preſent, as well as Randolph, in 
5 | that 


/) Keith, Appendix, p. 126.—Hiftory, p. 326. 331. K* 
() Pal. 1587. C. 37. 5 | 

(5) Parl. 1474. ch. 75.—Parl. 1477. ch. 97. 

(%) Keith, 487. (+) Parl. 1663. c. 1. 
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that aſſembly (J); and Spotſwood's father, the ſu- 
perintendant of Lothian, ſuſtained an eminent 
part in thoſe buſy ſcenes. Neither Hamilton in- 
deed, nor Spotſwood (m), ſays that the noblemen 

were choſen by the clergy: But, as the whole 
landed intereſt was zealouſly attached to the reli- 
gious innovations which were going immediately 
to be eſtabliſhed, and the choice could not fall on 
Lords diſaffected to the new ſyſtem, the ſame 
cauſes, which, in a hiſtory of the overthrow of 
Popery, rendered the nomination of the eccleſiaſ- 
tics a matter worthy of particular notice, extend- 
ed not with them to that of the nobility : And 
Sotfwood's omiſſion is ſupplied by the expreſs 
aſertion of Randolph (), an envoy and a foreign- 
er, to whom every thing then beheld by him car- 
| ried an appearance of novelty, and who was bound 
by duty, as well as prompted by curiofity, to at- 
tend accurately to the proceedings. In fact, 
among all the noblemen preſent in that numerous 
Parliament, only three diſſented from the ack 
which approved of the doctrine of the reformers; 
the Earl of Athole, Lord Bothwick, and Lord 
Somervel ; who, in terms which might have pro- 
ceeded equally from bigots and from inſidels, de- 
e clared 


" (1) Keith, p. 146. 63. Crawfurd, Officers of State, 
P. 375. 381. e p. 362. 365. () P. 149. 
(%) Maitland, p. 929. —Robertſon, Append. 4. 
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clared laconically, 5 That chey would belies 25 
their fathers had done before them (o).“ The 


burgeſſes, if credit is due to Randolph, were then 


choſen by the eſtate to which they belonged; 


and if he was not miſtaken, it muſt have been af- 


terwards that the right of nominating them came 


to be transferred to thoſe ſixteen who had pre. 
viouſly been elected from the eccleſiaſtics and 
from the nobility. As the inferior members of 
the landed intereſt rarely attended in conſiderable 


numbers, the ſmall Barons, in preſence of their 


ſuperiors, could not aſpire to the honour of be- 
ing put on the Articles; but, after they had be- 


come obliged to ſerve by repreſentatives, and a 


diſpenſation from attendance had been granted to 
the other freeholders, ſome of their commiſſioners, 
in a number equal to thoſe elected from the bo- 
roughs, were ordained (p) to be named on that 
committee, which, as at leaſt after the reforma- 
tion the prelates were commonly either the crea- 
tures or the rulers of the Court, was cauſed, in 
conſequence of the fingular mode of chooſing 


them, always to conſiſt of perſons attached to ad- 


miniſtration : But the influence of miniſtry was 
almoſt abſolutely ſecured 1n it by another pecu- 
harity remarkable 1 in its extraordinary frame. 
| Amorg 
( Spoiſwccd, p. 150. —Enox, p. 233. 
(7) Parl. 7 c. 114. 
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Among the ordinary ollicers of the King (4), 
to whom certain departments in the government 
were intruſted, and who diſcharged their reſpec. 
tive duties each immediately under the Sovereign, 


Officers 


of State. 


ſome were entitled, by virtue of their offices, to 


ſit in Parliament, in convention, and in all meet- 


ings which concerned the ſtate ; and were diſtin- 


guiſned on that account, from the other officers 


of the Crown, by the appellation of the Officers 


of State. The particular offices, admitted, or ra- 
| ther nominated by Majeſty, to fit on this title, 


ſeem not to have always been exactly the ſame (7), 
but were at laſt declared in 1617 to be eight; the 


Lord High Chancellor, the Lord High Treaſurer, 
the Lord Privy Seal, the Lord Secretary of State, 
the Lord Clerk Regiſter, the Lord Advocate (5), 
the Lord Juſtice Clerk, and the Lord Treaſurer 
Depute (1): And that important privilege was ſo 
much underſtood to belong both to prerogative 
and to them, that, during times in which any of 
them was veſted in joint commiſſioners, the Crown 

might appoint one perſon to fit for that office in 


Z. 3 | Parlia- 


(i Part. 1585. ch. 20. 13. 17,—Parl. 1587. ch. 31,— 
Parl. 1592. ch. 135. —Parl. 1633. ch. ons . ch. 
16. 20. 21. 29. 68.— Parl. 1693. ch. 6 TOE 

(r) Parl. 1567. ch. 25.—Parl. 1581, ch, 9* | 

(r) Parl. 1532. ch. 6. f. 33. „ 

Af ) Sir G. Mackenzie, C of Faure ch. 8. —Wight, 
. * | 
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Parliament; a power which was (ill retained 


even after the Committee of Articles had been 
aboliſhed in 1690 (4). 8 5 

The Earl of Drumlanrig, who, under the title 
of Duke of Queenſberry, bore ſo conſiderable x 
part in effectuating the union of the kingdoms, 


was the firſt Scotchman that joined the Prince of 
Orange (x), and fat, under authority of a letter 


by which King William named him to occupy the 


place of Lord High Treaſur er, in a Parliament 
held in 1693 (9). 


It was in this character, alſo, that bis long 
political life was begun by Lord Archibald Camp- 
bell, who was afterwards created Earl of Iſlay, 


and who, after having enjoyed during a great 


part of his days the ſovereign direction of Scotch 
affairs, had the rare felicity, in 1761, of dying 
on the verge of eighty without a moment's pain, 
in full poſſeſſion both of his faculties and of his 
power. In the Parliament to which his brother 
the young Duke of Argyle, who became ſo con- 
ſpicuous during the adminiſtration of Sir Nobert 
Walpole, was High Commiſſioner, Lord Archi- 


bald fat on a letter, by which Queen Anne ap- 
| pointed 


(2) Sce a liſt of the members of the Parl. 1703, the la 
of Scotland, in Ridpath's account of their procecdings. 

(x) Carnwath's Memoirs, p. . 

() Index to the acts of that year. 
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pointed him to the place and the vote of Laid Hi: zh. 


Treaſurer (z); an office, which, after the Duke 
of Queenſberry, in conſequence of the ſuperior 
credit acquired. by the Earl of Perth, had been 
removed from it in 1686, was s always 1 in com- 
miſſion (a). | | 


A. ſimilar power was allowed to royalty bs 


caſes in which more perſons than one were no- 
minated ſeparately to hold any of thoſe offices, 


each independently and fully in himſelf, Sir 


Archibald Johnſtone of Warriſton (6), a devout, 
learned, diſintereſted, reſpectable judge, whom 


Burnet, his nephew, celebrates for the quickneſs 


of his thought, the vehemence of his ſpeech, the 
| ſhortneſs of his fleep, and the length of his 
prayers, was ſelected after the Reftoration to ſuffer 


for the bold meaſures in which he had concur- 


red before it; and perſonal as well as that here- 


ditary merit giving his children a claim to prefer. 


ment in 1669 9, his fon, James Johnſtone, was ap- 
J. 4 | pointed 


(z 112455 to the acts of Parl. 1705. 


(a) Burnet's Hiſtory, V. 3. p. 50. . of 


State, p. 423.—Index to the acts of Parl. N 
1695—1701—1702—1703. | 


(% Sir Archibald Johnſtone was a Lord of Seſſion, 


a Commiſſioner of Exchequer, an Advocate ſor the King, 
and Lord Regiſter of Scotland, -- Part, 1047. ch. 35.— Put. 
10th —12th March 1649. | 
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pointed Envoy to hs court of 8 ' 


But having afterwards been created by King 
William one of his principal Secretaries of State, 
was nominated by a warrant from his Majeſty to 
fit Lord Secretary in the Parliament which met 


in 1693 (Cc). 


James Ogilvie, an advocate, in 168% puſhed 


himſelf into public notice by a ſtrong ſpeech 
made in favour ot King James, after the Prince 
of Naſſau had already been raiſed to the throne 
of England: He diſtinguiſhed himſelf alſo in 
the ſame cauſe by being one of five, who, in 
the convention of eſtates, diſſented from their 
memorable vote which declared that Monarch, 
by mal. adminiſtration, to have forfeited the 


Crown (d): But having afterwards been called 


into office by King William, Sir James occupied, 


in conſequence of a letter from his Sovereign, 


the place of Lord Secretary in the Parliament 


which aſſembled in 1696; and, as he had already 
been choſen a burgeſs to repreſent Cullen, on 


his promotion a writ was iſſued to that borough 
to elect another commiſſioner 1 in his room (e). 


| The 
(e) Parl. 1661. ch. 2.—Parl. 1661. ch. (not printed.) | 


—Parl. 1662. ch. 10.—Parl. 1663. ch. 2. (not printed.)— 
Burnet, V. 1. p. 39. V. 4. P- 126.—Index to the 2055 of 


Parl. 1693. 


(4) Parl. 1689. ch. 13.— Hume, V. 8.—Carawath's Me- 
moirs, P- 22. —Craufurd, p. 247. 
(s) Index to the acts of Parl. 1696. ; 
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The extenſive knowledge, the ſuperior addreſs, Small 
the great weight, derived to the officers of ſtate conſe- 
from an enlarged experience, from much prac- —— * 
tice, and from their high places, rendered the proper 
ſway of the Crown almoſt abſolute over that 3 
mighty committee, of which, officially, they 
were conſtituent members. In the public re. 
cords, the Lords of the Articles are ſometimes 
termed © thoſe to whom the whole power of 
« Parliament is committed ();“ and as their 
authority in that aſſembly could not but be irre- 
iſtible, the Court was enſured of over. ruling moſt 
of its intereſting reſolutions. All matters, pur- 
poſed to be laid before it, were previouſly ex- 
amined by the Articles. Bills, which they thought 
ought to paſs into laws, were prepared by them: 
And overtures, which had been rejected by their 
voice, could not regularly be introduced into the 
Hlouſe. Antiquity and cuſtom, eſpecially if the 


ideas of them are Trequently invigorated by the 
aid 


(00 Parl. 1471. ch. 52, 58. 61.— Parl. 1474. ch. 35. — 
Parl. 1483, ch. 108. f. 2.— Parl. 1489. ch. 2).— Parl. 1493. 
ch. 69. 71.—Parl. 1535. ch. 35.— Parl. 1540. ch. 98.— 
Parl. 1567. ch. 25.— Parl. 158 1. ch. 9.—Extracts from the 
Records of Parliament, printed among the papers exhibited 

to the Court of Seſſion in 1706, in a cauſe between the Earl 
of Crawfurd, the Earl of Sutherland, the Earl of Mariſchal, 
ang the Earl of Errol, about their precedency, 
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aid of ceremonies, are, with the bulk of mankind, 


powerful recommendations of public inſtitutions, 


No doubt, the ſtates of Scotland, like every 


legiſlative body whoſe ſovereign determinations 
are controllable only by its own wiſdom, retained 


a diſcretionary power, which in extraordinary 
caſes might be exerted by them (g), of diſpenſing 


with that regulation. There are grand occaſions, 


too, on which to daring ſpirits all forms appear 
to be puerile elements: Seneſcent government 
ſometimes . diſſolves from inveterate corruption 
into its firſt principles: And men violently agi. 
tated by paſſion, looking only to ultimate ends, 
cannot always be reſtrained from trampling both 
under foot with an indignant contempt. But 


ancient and eſtabliſhed modes, in conſequence cl 


the ſtrong prepoſſeſſion excited by conſtant ob- 
ſervance of them in favour of their indiſpenſabie 
neceſlity, acquire a firm authority over the mind, 
which, in ſimilar fituations tending continually 
towards its accuſtomed uſages, reſiſts with great 
force every ſudden departure from them; and 
the inſtances, in which Parliament either neglec- 
ted to conſult the Articles, or diſſented from thicit 
deciſion, are extremely rare. The other mei. 
bers, either abaſhed into ſilence by modeſty, 0 

2 ſeduced 


Fountainhall's Deciſions, V. . 


(e) Parl. 1640. ch. 3. 
p. 150. 151. 152. 
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ſeduced from duty by expectations, or awed into 
co- operation by apprehenſions, were ſeldom in- 

clined to oppoſe overtures which had been 
brought into the Houſe with all the advantages 
derived from the decided opinion of that reſpec- 
ted committee. Hence the procedure made on 
their reports was often indecently precipitate; 
and people, taken by ſurpriſe, were either hurried 
by miniſterial audacity, or neceſſitated from their 
own ignorance, to agree to them. Deſpair of 
ſucceſs begot in many both an unconcern about 
meaſures which they conſtantly found it vain to 
reſiſt, and an averſion to an attendance which 
they knew would be fruitleſs; and matters were 
at laſt brought to this ſorry pals, that, till in very 
hte times, each Parliament aſſembled in a full 
body only two days. On that, to which they 
_ were ſummoned, the members, riding in great 
pomp, conducted the King, or the Commiſlioner, 
to the Houſe, and, after having choſen the Lords 
of the Articles, were immediately adjourned : 
On another day, at a diſtance from the former, 
they were again convened either to approve or 
to diſapprove of the bills prepared for their con- 
ſideration: And on this day the meeting was 
prorogued or NT (5). The Committee of 

| fe Articles 


(hb) Burnet” 8 1 1 year 1661. P- 162 &c,—Erſkine, 
sach f 34. 7 
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Articles was attempted to be regulated (i), but 
was not entirely aboliſhed, even by thoſe zealous 
conventions which met 1n the reign of Charles I, 
and their acts were afterwards reſcinded. Hence 
it was very late before Parliament attained in 
Scotland that conſequence, which in every coun- 
try naturally belongs to the ſupreme legiſlature, 
The weight and the independence of the nobility, 
notwithſtanding the elevation added in 1587 to 
their rank, were rather diminiſhed than increaſed 
by the innovation then made on the conſtitution: 
Inelective ſeats did not ſoon become important 
objects: And their little eſtimation, often be- 
getting an indifference about them, could not 
but affect in ſome caſes the regularity of their 
courſe in ſucceſſion. People, not poſſeſſed of 
adequate fortunes, could not be anxious about 
preſerving noble honours, which, diſconnected 
from landed property, and unſuſtained by it, 
would often be inconvenient, rather than de- 
firable poſſeſſions ; and thoſe in wealthy circum- 
ſtances would not find much difficulty either in 
aſſuming, or, for want of competitors, in retain- 
ing them. Mens ideas, even about their intereſt, 
; are not always diſtint. Inſtances might be pro- 
0 duced, in which Peerages, the ultimate object of 
modern ambition and of all ſervility, were refuſed 
5 | t0 


(i) Parl. 1640. ch. 3. 
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to be accepted, after Parliament had arrived 
at its juſt authority, and, in conſequence, after 
they had acquired their proper nature: And a 


little recolle&ion will ſhew, how, in late, as well 


as in early periods, their deſcent might ſometimes 
be diſturbed by other cauſes, as well as by their 
ſmall value. 


Even in ſettled times, in which jane mat - Violent 


ters are coolly diſcuſſed, like queſtions mercly 4 


iſorders 
in Scot- 


ſpeculative, by acute diſputants, and judicial de- j.,,q 


pravity, amidſt a prevailing corruption, is over- 
awed by public inſpection, mean corrupt artful 
men, impoſing by a ſpecious language on ſimple 
auditors, are often able to employ to unrighteous 


purpoſes thoſe holy places, which ought ever to 


| be preſerved inviolably ſacred to reQitude and to 


truth; and a ſtri& impartiality cannot always be 
reached 1n the retired abodes and ſhady temples 
of private juſtice. The diſtracted ſtate in which 
Scotland continued, with little interruption, du- 
ring the hundred and twenty years that immedi- 
ately followed the introduction of Peerages in 


1587, rendered it almoſt impoſſible for their de- 


ſcent even then to be ſteadily governed by fixed 
and conſiſtent rules. The ſucceſsful attack made 
in the ſixteenth century on the eſtabliſhed ſuper- 
ſlition, the barbarous murther of King Henry, the 
'orcible depoſition ol NO May; the 85 aſlal- 

| fination 
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ſination of Murray the Regent, the long minority 
of James VI. that Prince's overweening attach- 
ment to very worthleſs favourites, the unpopular 
innovations in religious affairs obtruded on his 
unwilling ſubjects after his acceſſion to the Eng. 
liſh crown; theſe events, which ſucceeded each 
other with an uncommon rapidity, conſpired to 
produce much tumult in the nation, and the 
whole country was divided by them into violent 
5 factions, whoſe animoſities were continually in- 
lie. flamed by all the cauſes that operate with moſt 
| force on human paſſions. Hence James's reign 
was exceedingly turbulent ; but as, in his time, 
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1 matters arrived not at extremities, it may be ſaid 
__— to have been peaceable in compariſon of the next, 


during which, from the arrogant pretenſions of 
Charles I. and from the unadviſed obſtinacy with 
which that unfortunate Prince perſiſted in his ar- 
bitrary deſigns (#), the whole iſland was thrown 


{0 | into one great ferment, and a civil war was at laſt 
0 kindled, which terminated in a ſolemn trial anc 
4 public execution of the King. Soon after that 


awful cataſtrophe, the Commons reſolved (/), in 
England, That, in the exerciſe of the legillative 
power, they ſhould not take the advice of the 
Lords, and the Houſe of Peers was declared 2 
| EN vle⸗ 
(4) Parl. 1647. ch. 10. 
(7%) Journals, zoth Jan, 6th Feb. 1648-9. 


nſeleſs and even a dangerous branch of the legiſ. 


lature: Both kingdoms were ſubjected to one 
Parliament: And, during this period, the Peer- 
age was little minded in either. The parties 


which principle, intereſt, affection, paſſion, gra- 
titude, reſentment, had generated during the pre- 


ceding reign, ſubſiſted in full vigour after the 


Reſtoration 3 and the treaſonable conſpiracies or 
political ſchemes (n), openly purſued or ſecretly 


adopted by Charles II. were ill calculated to mo- 
derate either their rancour or their zeal. This 
thoughtleſs libertine, poſſeſſed, amidſt ſtrong pre- 
judices, of a conſiderable portion of good ſenſe, 


was a little reſtrained by the dread inſpired by his 


father's ſufferings and by his own exile (): But 
the furious career, held by his infatuated ſucceſ- 
for, in four years precipitated James VII. from 


the throne. A government, as well as a party, 
founded on principles ſeemingly liberal, is always 
obliged for ſome time to adhere, at leaſt in ap- 
pearance, to that ſyſtem to whoſe popularity it 
has been chiefly indebted for its credit; and moſt 
of the admired improvements, which have ever 
been made on the conſtitution or the laws of Great 
Brit ain, owe their eſtabliſhment to that attention 
10 character, e operating by ſhame and by 

fear, 


(%) Hume's Hiſtory of Chas IT. e ch. 66. 
() Burnet, 
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fear, without virtuous affection or ſincere patri. 


otiſm, is ſtill productive of ſome conſiſtency even 
in public conduct. At the Revolution the Com- 
mittee of Articles, among the inſtitutions which 
had then been adjudged by the ſtates of the na. 
tion to be grievances (o), was finally aboliſhed in 
the year 1690 (p); and as, in conſequence of the 
abolition of Epiſcopacy, the temporal Lords were 
formed into an eſtate diſtin& from both the ba- 


rons and the burgeſſes (), its full importance was 


thereby acquired both to the Peerage and to Par. 
liament. But long poſſeſſion, good offices, re. 
membered kindneſſes, and perſonal reſentment, 
{till preſerved many friends warmly attached to 
the abdicated family; and the period, which in- 
tervened between the acceſſion of William and 
the union of the kingdoms, was much too ſhort 


to extirpate thoſe keen factions which are not 


wholly obliterated in our days. 

In a country, inceſſantly rent by diſſenſion, often 
involved in civil war (7), the voice of right would 
ſometimes be faintly heard, and, amidſt the noiſe 
of arms, titles could not always be critically ex- 


amined (7), but each party, without a ſcrupulous 


nicety, might ſupport with vigour the pretenſiorns 
of its adherents. In turbulent times, even a t. 
tulat 


(%) Parl. 1689. ch. 18. (p) Parl. 1690. ch. z 
(7) Parl. 1689, ch. 3. (7) St. Dav. II. c. 31. 41.4% 
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might not incline to difallow pretenſions of wich 


they had availed themſelves during their adverſe. 


ſortune, or might find it political, even after at- 


{airs had been reduced to order, to admit of 
doubtful claims, made by zealous partiſans, to | 


noble honours. Sir George Hume, a Lord High 


Treaſurer of Scotland, whom Spotſwood charac- 


teriſes “ a man of few words, but of deep wit,” 


befides the Garter and other honours which were 
heaped on him by James VI. was created by that 
King Earl of Dunbar (5s); and two daughters he 
had were nobly married; but on his death in 
1611, without heirs male of his body, the dignity 


became extinct. However, at the diſtance of 


fourſcore years, Sir Alexander Hume, a collate- 


al male, who had ſettled in Holland, was depu- 


ted by the States to congratulate the Stadtholder | 
on bis advancement to the throne of England, 
and preſuming, probably, on the credit thence 
derived to lim, aſſumed the title; and Douglas 


alerts, that, in 1689, he was acknowledged by 


king William for Earl of Dunbar; an acknow- 


8 | ledge- 


(%) Ilume, ch. 45. Crawfurd's Officers of State, p. 397. 
—"potlyood, p. 516. | 


tular Lord is not a contemptible acquiſition : A 
| feeble junto would not haſtily reject any addi- 
tional luſtre derivable to ic from a dignified aſſo- 
ciate: A ſucceſsful one, either from decency - 
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ledgement very inſignificant, as Princes, at ad- 
drefling thoſe who are preſented to them, or at 
deſcribing them in deeds, inquire not into their 
pretenſions to the appellations borne by them. A 


Sovereign, recently called in a ſtorm to the 


crown, would particularly avoid thoſe offenſive 
diſquiſitions; and Sir Alexander's poſſeſſion was 


only momentary. Irregularities, fuch as that, 


from the ſhortneſs of their duration, and from the 
contractedneſs of their operation, might excite 


little jealouſy, or awaken hardly any attention; 


and even a formal ſanction might ſometimes be 
obtained for them, if either a ſingle perſon, un- 
oppoſed by a competitor, and guarded in his ar. 
gument, aſpired to the honour, or his adverſary 
was diſabled by circumſtances to proſecute his 
right with vigour (7). 


8 E C T. VII. 


Cafes adjudged after 15 87. 


8 commanding authority of the Officers of 

State, the over-ruling negative of the Com- 

EN mitte 

(t) See the Caſe of Lord Willoughby of Parham. Jour- 
nals, zcth Feb. and 2oth March 1767. 
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mittee of Articles, the ſmall advantage derivable 
from attending parliament, the keen faQtions by 
which perſonal enmities and partial attachments 
were widely diffuſed all over the country, the 


confuſed conceptions long entertained about- 


noble dignities and their real nature: Amidſt 


this variety of cauſes, which tended to diſturb an- 


cient Peerages in their deſcent, the anomalous 


caſes, in which the general rules preſcribed for 


governing it were tranſgreſſed, ſtill are ſurpriſing- 


ly few, in compariſon of thoſe which ſeem entire- 


ly conformable to accurate principles; and, per- 


haps, in theſe rare inſtances, a piercing eye will 


ſometimes diſcover traces either of alterations re- 
gularly made in the courſe of ſucceſſion, in ways 
competent to effect them, or of conſiderations, 


ſuch as ought never to enter any deciſion con- 


cerning property. Hence, in determining on 
claims to them, a deciſive weight ought not al- 


ways to be laid on any poſſeſſion which was held 
before the Union, Even the judgements pro- 


nounced in the only four caſes which came to be 
tried in Scotland before it; Oliphant, Caithneſs, 


Buchan, Kincardine; are not, perhaps, entitled 


io be eſteemed in all points inexceptionable. In 


the firſt, Laurence Oliphant Lord Oliphant, not 
having male iſſue, ſettled his honours as well as 
his eſtate on Patrick Oliphant lis heir- male; but 
A bis 


Oli phant; | 
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his ſettlement had not been ratified by the Crown, 
and after his death Anne Oliphant, his only child, 
aſſerted her pretenſions to both before the Lords 
of Seſſion. Charles I. was preſent in Court at de. 
termining the cauſe; and it was there found, that 
the deed, by which Lord Oliphant had diſpoſed 
of his honours, barred the ſucceſſion of his daugh- 
ter, but did not veſt the Peerage in the perſon 


to whom they were conveyed, and that Anne O- 


liphant had no right to it (). Both the heir-male 
and the heir-female were excluded by this deci. 
ſion, and the dignity was declared to be at the 
diſpoſal of the King, who, Sir James Dalrymple 
fays (x), granted it to the former. Every word 
of the decree, made by the Privy Council in the 
ſecond, Caithneſs, ſeems agreeable to juſt prin- 
ciples (). In the third, on the death of William 
Erſkine Earl of Buchan, without ifſue, the title 
was allowed by parliament to David Erſkine Lord 


Cardroſs, a collateral male, under a remainder 


created by a royal grant in his favour, in prefe- 
rence to Fraſer of Inverallachy, an he: 
general who pretended to it (2). In the fourth, 
Kincardine, they did not remount to the queſtion, 

Whether 


(u) 11th July 1633. Oliphant v. Oliphant. 
RJ P. 396. : | 
i Above, p. 326. 
(r) Index to the Acts of Parl. 1698, — See note (N), 
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Whether Peerages were then kinled to males 
ſprung from the perſon firſt ennobled? a diſqui- 
fition which Lady Mary Bruce, as well as vir A- 
jexander Bruce, was intereſted to avoid, as both 
their claims ſhould have been equally affected by 
it. The debate maintained between them pro- 
ceeded on topics totally different. The nobility 
of the laſt Earl, whoſe death had given riſe to 
the conteſt, was admitted by them both: Lady 
Mary founded on deeds executed by him, which 
deviſed the honour in her favour: That ſettle- 
ment was alleged by Sir Alexander to be liable 
to exceptions which annulled it: And her pre- 
tenſions were alſo partly laid on objections per- 
ſonal to him. The deciſion, too, ſeems not to 
have been a definitive ſentence on the matter of 
right, but a temporary reſolution on the poſſeſſion 
only (a). The affair was referred to the Lords of 
Seſſion ; and the only point on which this court 
ever came to give an opinion, appears to have 
| been, Whether procuratories of reſignation, or 
Powers granted by the poſſeſſors of pecrages to 


Aa} reſign : 


(a) 18th October 1706. „ Her Majeſty's High Com- 
© miſſioner, and the Eſtates of Parliament, having adviſed 
c the debate, they admit Sir Alexander Bruce to his ſeat 
and vote in Parliament as Earl of Kincardine, reſerving 


© Lady Mary” s right as accords. (Signed) 9 EAFIELD, Can- 
e cellar. + F:D:Þ.” 
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to heirs-female (c). 
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reſign their honours, might be executed after the 

death of the nobleman who had granted them (6), 

except that Sir Alexander Bruce was likewiſe al. 
lowed to bring evidence of an incapacity under 
which he averred that the Earl had lain at ma- 
king the deviſes in favour, of his ſiſter? It was 
found by a majority of voices, that thoſe procu- 
ratories did not become void by the death of the 
Earl before their execution, but that, if the Queen 
pleaſed to accept of the reſignation, and to con- 
fer the title on Lady Mary, they might till be 

completed by a new patent in her favour. As 
ſoon as judgement had been pronounced on that 


point, the cauſe was carried from the Court of 


Seſſion, in the manner then employed to enter 
appeals to the Houſe of Lords. A report could 
not be made to a parliament which exiſted not 
after March in 1707; and, perhaps, the parties 
neglected to proſecute their ſuit to a decree con- 
cluſive on the buſineſs. But the determination 


given by legiſlature in Scotland will univerſally 


be allowed to be juſt, if no more was intended 
by it than to declare, that, in ſucceſſion to Peer- 
ages, heirs-male are, in doubtful caſes, preferable 


A 


(5) Parl. 1693. ch. 35. | 
(e) Index to the Acts of Parl. 1707. . Fountainhall's 


Deciſions, 
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A diſtinguiſhed purity, as well as a great accu- 


racy, beſtows a high claim to an authoritative re- 


ſpect on all the judgements pronounced in private 


cauſes by that auguſt aſſembly, to whoſe exami- 
nation queſtions concerning Peerages have al- 
ways been referred by the Crown ſince the Union. 


But few caſes concerning them have come ſince 
the concluſion of that treaty to be ſcrutiniſed by 
thoſe honourable judges: And the ancient con- 


ſtitution of the Scotch Parliament, the original na- 


ture of noble dignities, the various changes under- 


gone by both, and the different rules of ſucceſſion 


conſonant to them (the principal materials with- 


out which ſolid and ſteady opinions cannot here 
be formed), have not hitherto been laid before 
that ſupreme court. Hence its deciſions, ſeem- 
ing not to be entirely conſiſtent among them- 


ſelves, can hardly be admitted for infallible pre- 


cedents which ought to be invariably followed in 
{ubſequent caſes; and obſervations ſubmitted on 


them with freedom cannot, my Lord, be unac- 


ceptable to elevated minds, ever anxious to be 
lully informed and to decide with reQitude. 
>& bd 4 2 The 


Decifions, 28th March 1707, Lady Mary Bruce v. the Earl 
of Kincardine. Papers exhibited to the Houſe of Lords io 
behalf of John Maclellan, Eſq; who claimed the Cignity of | 


Lord Kirkcudbriglit. 


Caffillis. 


Suther 
land. 
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The decree pronounced in- 1762, by which 
the dignities of Earl of Caſſillis and Lord Kennedy 
were adjudged to the heir-male of the bodies of 
David the firſt Earl of Caſſillis and of Gilbert the 
firſt Lord Kennedy (d), ſeems to eſtabliſh or to 
proceed on a general preſumption, that ancient 
Peerages are limited to heirs-male deſcended of 
the perſon firſt ennobled; an indiſputable propo- 
f1:10n, But inſtead of a preſumption, convert the 
principle there aſſumed into a rule, and you de- 
grade from his nobility every perſon male or fe. 
male, by whom honours were poſſeſſed after the 
death, and who was not heir-male of the body, 
of that nobleman: A conſequence deeply inte- 
reſting to ſome noble families, which probably 
was not foreſeen. 

Ihe dignity of Caſſillis had originally been per- 
ſonal; That circumſtance, however, after the di- 
ſtinction between territorial and perſonal honours 


had been obliterated in 1587, not being entitled 


to regard, it 1s probable, had not any influence 
on the deciſion. In another remarkable caſe, re- 
lating to an ancient Peerage which had origioaly 
been territorial, and which had exiſted more than | 
two centuries before the acceſſion of Queen Mary, 
that diſtinction was attempted to be revived ; in- 
deed, the weight of the argument pleaded in _ 

” hf! 


(4) P. 329. above. 


— 


alk of one of the claimants, Lady Eliſabeth Su- 


iherland, ſeems to have been laid upon it, and 


his lady prevailed in the ſuit : Nevertheleſs, it 
was reſolved by the Houſe of Lords, that none 


of the charters then produced affected the dig- 


nity claimed by the competitors, and that their 
operation was entirely confined to the landed 


citates conveyed in them: A declaration ſubver- 
live of the diſtinction (e). 


Had that High Court, drawing a right line, 
(iſtinguiſhed deeds prior to the year 1587 from 
:1oſc poſterior to it, your Lordſhip perhaps will 


nov 


(e) 0 Adjudged, That the titles, honours, and dignity 


„of the Earldom of Sutherland deſcended to Eliſabeth the 
«wife of Adam Gordon, upon the death of her brother 
„John Earl of Sutherland without iſſue in 1514, as heir of 


«the body of William who was Earl of Sutherland in 1 275. 


« was aſſumed by her huſband in her right, and from her 


« deſcended to the heirs-male (who were alſo heirs of her 


body), down to the death of the laſt Earl of Sutherland 
© in 1766, without any objection on the Pan of the male 
„line of the ſaid William: 

« That none of the charters produced affect the title, 
« honour, and dignity of Fail of Sutherland, but e as 
© conveyances of the eſtate only: | 

„That the claimant Eliſabeth Sutherland has a right to 
*the title, honour, and dignity of the Earldom of Suther- 


Mar. 21. 
1771. 


Sho Do as heir of 5 body of William, who was Earl of --- 


zutherland in 1275.“ 
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now be of opinion, that their reſolution would 
have been both well founded in principle and 
_ agreeable to practice. But, in the argument on 
which their judgement proceeded, it ſeems to 
have been ſuppoſed on all hands, that in Scotland 
noble dignities had always, poſſeſſed a nature ex. 
accly the ſame with Scotch Peerages at preſent; a 
propoſition to which, after the changes ſucceſſive. 
ly undergone by honours have been explained, it 
„ will probably be thought that aſſent ought not to 
1118 | be given. 

It was adjudged it in the caſe of Sutherland, 
that, on the death of John Earl of Sutherland, 
. without iſſue, in 15 14, the title and the dignity 
. had deſcended to his ſiſter Eliſabeth, as lieir of 

| the body of William, who was Earl of Sutherland 
'M | in 1273; that from her they had deſcended to 
a the heirs-male, who were alſo heirs- general, of 
; | her body, down to the laſt Earl who had died in 
| 1766; and that his only child, Lady Eliſabeth 
a Sutherland, by whom the honours were claimed 
on his death, had a right to them in the ſame 
character. To a man, my Lord, who analyz* 
this judgement with accuracy into parts, the pre- 
tenſions of that Eliſabeth, who ſucceeded in 1514 
will probably appear perfe&ly indiſputable ; but 
will now be granted to have been founded ſolely 


on her property of the eſtate, and not to hate 
becn 
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been a bit ſtronger than that of the younger ſon 
of the Earl of Caithneſs, who, in conſequence 
only of a ſettlement conveying the, fief to him, 
was univerſally admitted to have acquired right 

to the honours, yet was no more than a purchaſer, 

t muſt alſo be owned, that the right of the heirs- 
male of her body, in particular that of her great- 
grandſon Alexander, by whom both the fief and 

the title were enjoyed in the year 1587, 1s un- 
queſtionable. I chooſe not to examine the juſt- 
nels of the concluſion, which appears in 1771 to 
hare been drawn in favour of the amiable Lady 

by whom both are at preſent poſſeſſed. Her 
gut was eſtabliſhed by that decree: And I ſhall 

not inquire, Whether a poſſeſſion of an inſignifi- 
cant title borne by lands, held before 1587, in 
1514 more than in 1114, ought now to be re- 
garded in any competition about a parliamentary 
Pecrage; but may obſerve, that the judgement 
ſeems not eaſily reconculable to the principle ap- F 
proved in the caſe of Caſſillis; and that, on like 1 
grounds, almoſt every ancient honour might be 

found {till to be a feminine, a deviſable, a tranſ- 

fcrable, and even a ſaleable dignity. 

The ſucceſſion of Caſſillis and of Sutherland _ 

vas not determined by any writ limiting their de- 

(cent, In 1609 Sir James Colvil was created Lord Gil of 
Calvil of Culroſs, the dignity declared in the pa- Culroſs. | 

my tent 


p . -- "BA 
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tent conferring it to be deſcendible to him anf 
the heirs-male of his body, in their default to his 

| heirs-male whatſoever. The heirs-male of his 
body failed on the death of his grandſon, James 
Lord Colvil, without male iffue ; and in 1523 
John Lord Colvil of Culroſs, a collateral heir. 
male of the firſt Lord, was found to have a right 
to the Peerage in conſequence of the extenſive, 
remainder created in favour of heirs male what- 
ſoever (J). | 
Kirkeud. In a later caſe, a modern Peerage, conferred 
n i 1633 on Sir Robert Maclellan by letters pa. 
tent containing a limitation couched in terms 
different from the former (g), was found deſcen- 
dible to an heir-male not ſprung of the original 
patentee. His nobility was aſcertained by the de- 
ciſion pronounced upon it; and as my preſent 
argument was intended to be confined to ancient 

_ dignities, it would be improper to go into a ci. 
tical examination of the grounds on which that 
judgement proceeded. It is ſufficient for my put 
poſe to remark, that the rule there adopted ſeem: 
to be different from that followed either in Cal- 
fillis, in Borthwick, in Sutherland, or in Oxfurd. 
Peerages created by patent are generally held 
ER by 


WS ea . r ne > Men = . ry er SS > E ——— T . = =Y . _ — * - 
IT * 7 n — —— ITS — = : 222 — . 3 — > — 3 rr 7 —— . 2 5 rer ay, 
5 6 r [CES O20 JANEL 4 <4 rr Ort om RE I os TTT 2 — — — = —— e 

ö L > oaths rags" = * = A * 3 TT . - — i I A 7 a I x 2 2 23 DIE 8 
rr — 2 88 — 2 7 — 13 3 > EET — N ro. — ©. x Ak — r 5 — n RR 

- 2 > — 2 = 3 — 5, 2 et — — — 3 — > OY oy * Ny — — 8 . oe . Y 

bs , 
' 


Lys n 5 Y 2 
— 2 — EG. x 

— = | 
—— — 
— . — * = 
ESD, ESE SOS ee EEE 


— 
r 


ö 
FED * 


F- 


N 
5 — — 
——— 


i nero Ip n 
— tn S—— 
I 


—— 
— 


Sn IE oe rn Doro rf 


* 
— * 
ä 


* — __ x4 x 
— — = n+ 


(/) Journals, 25th anp 27th of May 1723. 


ls ) Sibi, ſuiſque heredibus maſculis cognomen & & arm 
dicti 


rer — — 


4 
bo 
| 
1 
ul 
4 
4; 
* 
* 
1 
3 


inveſtigated, after the Reſtoration, by a zealous 


ford ſuſticient ground for decreeing any dignity 
to a collateral heir, male or female, of the perſon 
firſt, ennobled by it, in oppoſition to expreſs 
words, to which a ſtrict and determinate ſenſe, 
yery different from that annexed to them in caſes 
of private property (4), is affixed by law. A 
tle is eaſily aſſumed : Its origin and its limita- 
tions ſoon deſcend into oblivion, unleſs the right 


by another: The people entitled to queſtion pre- 
ſions to honours muſt commonly be few; and 
ER. EE WE... 
«Nt domini Roberti gerentibus ; without any other remain- 
=, aud even without the word quibuſcunque. 55 

% Pail, 1617. c. 14. — Parl. 1649. ch. 29.— Parl. 7th 
Aug. 1649. ch. 27. (7) Pail, 1661. ch, 6. 15. &c. 
(%) Above, p. 332. 333. | 
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by lawyers to be more limited in their deſcent 
than thoſe acquired after any other form: And 
a ſhort ambiguous poſſeſſion ; originally ſeized in 
any of thoſe parliaments () which were aſſembled | 
in the troubled reign of Charles I. but whoſe acts 
were afterwards annulled for their unlawful- 
neſs (i); and continued, perhaps, during a few 
buly years, before matters could be accurately 


| partizan of either party; but ſpeedily relinquiſn - 
ed by thoſe, who, if their right had been good, 
might {till have retained it; and never attempted 
to be recovered before the Union; can hardly af- 


of the perſon who takes it be recently conteſted 


| 
2 
| 
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thoſe intereſted to do it may not always be ay, 
prized of their claim, or able to aſſert it. 
The Scotch parliament, during its ſubſiſtence, 
was both intereſted to check uſurpation and en. 
titled to examine pretenſions; but in 1707 a per- 
petual diſſolution put a total period to any re. 
ſtraint which dread of its interpoſitions could 
create. The fixteen noblemen, appointed to re- 
preſent the Scotch nobility in the Britiſh Houſe 
of Lords, were ſtipulated all to be choſen by 
their own order: The Lord Regiſter, or two of 
the principal clerks of Seſſion nominated by him 
to officiate in his place, were ordered, at every 
meeting held for making an election, to aſk the 
votes of the electors: The plurality of voices of 
the Peers, preſent in perſon, by liſts, or by proxy, 
was declared to determine the individuals on 
whom the choice had fallen: And thoſe named 
by that majority were the delegates whom the 
clerks, in the return directed to be made by 
them into Chancery after examining the election, 
were required to certify to have been choſen. 
But an apprehenſion was entertained leſt poſhdly 
the Peers thus aſſembled under royal authority, 
erecting themſelves into a national counc!, 
| ſhould reſume their legiſlative functions, or hold 
corporate conſultations about public meaſures. 


A ſtatute, to guard againit that danger, enaclel 
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t not to be lawful for them, at any meeting for 


| chooſing their repreſentatives, to act, to propoſe, 
„ o debate, or to treat of any other matter, except 
- only the election (1). Hence a notion long pre- 
. vailed that the Lord Regiſter, or clerks officiating 
e. ſor him, were bound to admit the vote of any 
Id man who claimed a ſuffrage under a title which 
e. ſtood at the Union on the roll of Peers; an idea 


inconſiſtent both with the duty impoſed on them 
of returning, after a due examination of the elec- 
tion, thoſe choſen by the plurality, and with the 
power implied in this obligation, of aſcertaining 
tat plurality by individuating the particular 
Lords who formed it. The law concerning ho- 
nours was not fixed or even known in the reign 

of Queen Anne, but remained to be diſcovered 
and made afterwards. In conſequence, during 
the preſent century, claims have been frequently 
laid to extinct or antiquated titles; and thoſe who 
camed them preſumed to vote. But the Lord 
Regiſter was convinced, by the firſt authorities 
4 in the law, that his returning office gave him a 
ly conſequential right to refuſe votes in the firſt in- 
lance ; and the Earl of Morton, a nobleman of 
ciiinguiſhed abilities as well as of eminent learn- 


1 

eil 

old nz, whom J am fond to number among the 
es. RE | friends 


(!) Parl. 170). ch. 8.— to An. ch. 144. 
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friends of my father, exerted that rejeding 
power. 
A reſpect for its own Sanity alſo obli. 


ged the Houſe of Lords at laſt to interpoſ:, 


The Lords Committees for Privileges were direc. 


ted (n) to confider of and make up a liſt of the 


Peers of Scotland at the time of _ Union, 
5 whoſe Peerages are ſtill continuing.” Orders 
were afterwards made by the Houſe on William 
Graham (), Charles Roſs Fleming (o), William 
Alexander (p), Henry Borthwick (p), William 


Maclellan (p), Alexander Rutherford (p), and Da- 


vid Dury (p), perſons who had taken upon them- 


ſelves reſpectively the titles of Earl of Menteith, 


Earl of Wigton, Earl of Stirling, Lord Borth- 
wick, Lord Kirkcudbright, and Lord Ruther- 
ford, to ſhow the authority on which they had 
aſſumed theſe titles. Fleming, Alexander, Borth- 
wick, Macle!lan, Rutherford, and Dury, attend- 


ed the committee, and undertook to proſecute 
their claims: But Graham did not attend: And 


after ſome procedure, reſolutions were mace, 

ordering, that William Graham (2), Charic' 
| | Rot: 

(mr) Journals, gth March 1761. 

(2) Journals, 27th Jan. 1762. 

(2) Journals, 16th Nov. 1761. 

() Journals, 10th March 1 761, 

(2) Journals, 2d March 1762, 


ABOUT SOME TITLES. 377 


Roſs Fieming (r), William Alexander (5), Hen- 
ry Borthwick (7), William Maclellan (7), Alex- - 
ander Rutherford (), and David Dury (2), or 
any perſon claiming under them, ought to be 
confidered as having no right to the honours aſ- 
ſumed by them, ſhould not preſume to take the 
titles, and ſhould not be admitted to vote on 
them in the election of any Peer of Scotland, 
till they had made out their claim, and it ſhould 
be allowed in courſe of law. The right of Hen- 
ry Borthwick (x) and John Maclellan (y) was ac- 
cordingly adjudged to be good to the dignities 
claimed by them. Still however uſurpations, in 
the caſe of honours, are perhaps more frequent 
in Scotland than is ſometimes imagined ; and the 
| precedents which have been cited prove, that no 
general principle hath hitherto been eſtabliſhed, 
by the only competent ee, for ee | 
their ſucceſſion, 

It will not be pretended that each Peerage de- 
volves in a courſe peculiar to itſelf. Amidſt the 
viciſſitudes to which, either from their intrinſic 
conſtitution, or from external cauſes, noble ho- 

0 0- -- hours 

(r) Journals, 2 5th March 1762. 

%) Journals, 10th March 1762. 

(7) Journals, 14th December 1761. 

(2) Journals, 15th March 1 762. 

* See p. 330. above. (y) See p. 372. above. 
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nours might be ſubje& in North Britain, theſe 
dignities always poſſeſſed a nature eſſentially pro. 

per to themſelves; and it muſt be owned to be 
important both to the. ſecurity of the nobility, 
and to the reputation of the law, that, in future, 
their deſcent be ſteadily governed by uniform 
and invariable general rules. A conſiderable dif. 
ficulty may indeed be found in fixing on any 
which can juſtly be applied to them in all caſes: 
But it will probably be granted, that ſuch as are 
conformable to their preſent nature, ought now 
to be conſtantly followed in ein their 
ſucceſſion. Le 
From the connection which Scotch Peerages 
originally had with fiefs, mens ſentimens might 
continue ſome time to be not a little warped a- 
bout them: But inconſiſtencies were detected by 
degrees, and not long after 1587 lawyers had al- 
ready perceived that the property of lands did 
not affect the right to Peerages. The power, to 
which Lords had pretended of diſpoſing of them, 
came alſo to be reſtrained. At the Union in- 
deed honours were {till ſuppoſed to be reſign- 
able into the hands of the Crown? an act of 
which the incongruity had not yet been diſco- 
vered; and the ſeries of perſons, for whom the) 
had originally been deſtined, could then be le- 
gally altered by the joint deed of their _— 
. 5 | an 
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and of the King. But after that event, thoſe en- 
titled to inherit them could not be diſappointed 
of their chance of ſucceſſion, and in this reſpect 
their right became indefeaſable. Other privile- 
ges alſo were acquired by them: The ancient 
Peerages of Scotland were all converted into 
Peerages of Great Britain (z): The laws con- 
cerning them have thence ſuſtained conſiderable 
alterations; and the rules, by which their devo- 
lution is determined, ought not, more than other 
matters, to contradict the form then given to 
them. | | | 
Dignities, which had coated to | be claimed, or 
had been diſcontinued to be poſſeſſed any conſi- 


derable time before the Union, in all probability 


had then become extinct. That ſtrong preſump- 
tion poſſibly will appear of itſelf ſufficient to ſup- 
port the opinion, that in future theſe particular 
dignities ought on no pretext to be allowed ei- 
ther to heirs-female deſcended, or to collateral 
heirs-male of any of the former poſſcſſors of i 
them, . 
My Lord, 1 have already (a) laid before your 
Lordſhip ſome obſervations concerning the noble- 
men from whom lineage ought here to be traced; 
and your liberal mind, maintaining a ſteady re- 
ſpect to thoſe principles which in the . af- 
fp. fair 
0a. or ch. 7. 925 be. e Set, vl. above. 
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fair ought alone to enter into conſideration, may 


perhaps perceive it to be congruous to the con. 


dition which was acquired by Scotch Peerages in 
1587, that they be now limited in all caſes to 
heirs- male deſcended of the Lords who poſſeſſed 


them in that year. This rule ſeems to be the 


only one to which all the phenomena, obſervable 
about territorial honours, can be reconciled; 
but, contradicting reigning prejudices, which from 
long inattention have gained much authority, 
may alſo appear too bold to be adopted: And 
probably your Lordſhip will think it both more 
proper and leſs violent, that they be diſtinguiſhed 
from their origin into two claſſes, ſuch as origi- 
nally were perſonal dignities, and thoſe which 
aroſe out of territorial honours ; that the former 
be permitted, like the earldom of Caſſillis, to de- 
ſcend in all caſes, without any limitation, to the 
heirs-male of the bodies of the noblemen who 
were firſt advanced to them; and that the latter 
alone be reſtrained from aſcending higher than 


the year 1587. 


Few old Peerages can now be pronounced, 
with perfect aſſurance, to have originated from 
titles merely perſonal: And if thoſe, which can 
be authentically proved either ts have exiſted 


before the lands belonging to their poſſeſſors 


were raiſed to the dignities correſponding to 
them, 


them, or to have truly been granted perſonally 


in parliament, ſhould be permitted to go to heirs- 
male ſprung of their ancient Lords before 1587, 
no great violence would be done to the conſtitu - 


tion, nor would an unbearable inſult be put on 


the nobility. All others, whoſe origin is un- 
known, which are found not to be older than 
the analogous honours beſtowed on the fiefs of 
their owners, and which ſeem to have been per- 
petually co- exiſtent with them, may be preſumed 


to be territorial, and, on this account, ought 


perhaps to be limited to heirs- male lineally de- 
ſcended of that nobleman, who was firſt created 


a Peer by act of parliament in 1587, 


Allow me, my Lord, in a ſhort digreſſion, to 
add, that, in the caſe of Peerages conferred by 
patent, the terms in which the perſons, to whom 


they are deſcendible, are there deſcribed, muſt 
alone regulate their deſcent; that, in explaining 
theſe, a fixed conſtruction ought invariably to 
be put on the ſame technical expreſſions; and 


that no regard ought ever to be paid to the dif. 
erent courſes in which, in particular caſes, thoſe 
bonours have actually devolved ; otherwiſe, every 


thing relating to their ſucceſſion will be involved 


| in inextricable confuſion. The word HRE IRS can- 
not in one caſe be extended to collaterals and to 
females, and, in another caſe exactly alike, be 


B b 3 | + limited 
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limited to deſcendants and to males: In one fa. 


mily, the phraſe HEIRS-xñALE mult not be re-. 
ſtricted to heirs-male of the patentee's body, and 
in another family be interpreted of heirs-male 
without any limitation: And Peerages created 
after 1587, by grants in writing, ſeem to be de. 
ſcendible only to heirs-male of the bodies of the 
original grantees, unleſs expreſs words, perfeQly 
clear, and abſolutely unambiguous, direct them 
to go to heirs-female, or to collateral males. In 
the law concerning them, the term yz1Rs is ra- 
ther deſcriptive of the grantees on whom they 

are beſtowed by the Crown, than expreſlive of 
thoſe who on the death of an anceſtor take an 
inheritance by repreſentation ; and it is not ſut- 
ficient to entitle a perſon to ſucceed to a Peer 
age, that in the patent words which exclude him 
cannot be cited. In that reſpe& honours and 
lands ſtand on footings extremely different. In 
the caſe of the former, expreſs words which call 
Him muſt be found, but they are not required in 
that of the latter ; becauſe a deſtination, inſerted 
in a charter of property, is an act of the free will 
of the proprietor only, who cither by himſelf or 


by commiſſioners obtains the charter; but that 


contained in a grant of nobility proceeds entirely 


from the grace of the Crown, whoſe favour can: 


not here be extended beyond the terms in 9 
6 hs 2 t 
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his Majeſty is pleaſed to give it. An heir-female 
is not excluded in a grant made to heirs-male, 
| yet is not admitted to the ſucceſſion ; and in one 
made to heirs-male of the body, a collateral heir 
is not expreſsly debarred, but is not in fact al- 
lowed to ſucceed. I ſhall not ſay, whether a dig- 
nity, beſtowed on a perſon and his heirs, goes to 
his heirs-general, to heirs-female, or even to col- 
lateral males, unleſs the patent contain unambi- 
guous expreſſions, which make it clearly deſcend- 
ible to thoſe different orders; but a Peerage, 
granted to a man and his Heirs-male, ſeems to 
be limited to the heirs-male of his body, be- 
cauſe others are not called to take it, unleſs 
in the patent be inſerted either the word -] ]ͥt-. 
ſoever, or ſome other equivalent to it, which 
expreſsly declares it deſcendible to collateral 
males. Ee on OD 
A ſyſtem, perfectly conſiſtent in all its deci- 
ſions about them, could it be diſcovered, would 
not, my Lord, diminiſh the dignity of the auguſt 
Houſe formed by that exalted order; and it is 
full time that an end be put to irregularities 
which tend to contaminate its purity. But it is 
a firſt and ſacred commandment of law, never to 
be violated, that every thing, to which a man 
has a right, be conſtantly allowed to him. A 
judge, whoſe opinions on the bench are influen- 
„ Bb 4. - 0 
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ced by a partial reſpect to the counſel who plead, 
to the agents who conduct, or to the parties en- 


| gaged in a ſuit, is umverſally perceived to be a 


baſe, a deteſtable villain. Private attachments, 
perſonal animoſities, political intereſts, ſhould 
not be carried to that holy place, which ought 
never to be entered without a pure heart. Even 

conſiderations of expediency, or reaſons of ſtate, 
muſt not be intermingled in queſtions of pro- 
perty ; and no perſon really poſſeſſed of a good 
claim to a Scotch Peerage ought, on any pre- 
tence, to be deprived of his nobility. It cannot, 
however, leſſen the attention due to any rule, 
that the conſequences deducible from it are in 
themſelves beneficial to the public; and if the 
theory, ſubmitted to your Lordſhip in the fore- 


going pages, be inexceptionable in other reſpects, 


a ſolid objection can hardly be thought to lie to 
adopting it, that it tends not to increaſe, but to 
diminiſh the number of that amphibious ſpecies, 

which, at the fame time that its members are 
placed in a ſituation in itſelf exceedingly auk- 
ward, becauſe excluded from the capital privi- 
lege belonging to their ſtate, ſeems already ſul- 
ficiently numerous in proportion to the riches 
and the populouſneſs of their country, but which, 
on the extenſive bottom aſſigned at preſent to 


noble dignities, may be multiplied almoſt with: 
5 5 
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out end, only to become from poverty and from 
dependence diſgraces to their rank, and burdens 
on the due. | 
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Additional OnszxvaTIONs, which 
confirm the foregoing Theory. 


LMOST every matter relating to things, 
A whoſe origin, qualities, powers, effeds, 
uſes, and ends, are diſtinctly known, mult be 
reducible ſcientifically under determinate laws, 
derivable from the nature of the objects, with 
which their appearances may be expected all to 
be reconcileable. Hence, in England, Peerages 
were brought to a ſyſtem much earlier than in 
Scotland; and their deſcent has long been ſub- 
ject there to exact regulation. Bur thoſe titles 
which were borne in ancient times by the Scotch 

2 8 nobles, 
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nobles, Gifferig eſſentially fron 0 a 
dilferent periods, are honours ſeemingly anoma- 
lous; and many phenomena, irreconcileable to 
the nature commonly attributed to them at pre- 
ſent, have been obſerved about them. The 
theory, which I have now laid before your 
Lordſhip, accounts in a natural manner for moſt 
of theſe phenomena, which indeed are hardly 
explicable on any other hypotheſis ; and will be 
owned to derive a ſtrong confirmation from the 
entire conſiſtency which it is thereby diſcovered 
to maintain with itſelf in all its parts. 


I. In ancient times it was not uncommon for 
nen to forbear aſſuming titles, to which their 
caim was unqueſtionable, till they had completed 
their rights to their eſtates in a proper feudal 
manner; a delicacy ſeldom, if ever, obſerved 
after 1587 (b). At preſent, his funeral obſequies 
are no ſooner performed to the laſt poſſeſſor, than 
the honours are taken by the next heir. 

In the year 1292, Duncan Macduff Earl of 
Fife was a ward of Edward of England, and 
john de St John was appointed by this Prince to 
officiate for him at the coronation of Baliol. In 
the commiſſion 9 to St * Duncan is 

| _ termed 

60 Sup. Caſe, p. 17. 1644 Cale, ch. 6, p. 94.— 
N* 2. 34 of Append. 5th of A, Douglas, Eſq. 


another charter, granted by the ſame King on 
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termed ſon and heir of the Earl of Fife (0. The 


Earldom was then poſſeſſed by his Sovereign. 
John Earl of Sutherland, who died in 1514, 
is deſcribed in the return of his ſervice (d), in 
the precept iſſued on it from Chancery, and in 
the inſtrument of the ſeiſin which followed upon 
them, John Sutherland fon and heir of John Earl 


of Sutherland (0 


Il. Tae ayles which families had long carried 
were frequently changed by them for others; 


and theſe variations ſeem to have been made en. 


tirely at pleaſure, without either the permiſſion 
of the Crown, or almoſt any rule . the 


alterations. | 


In a charter granted e on the 5th of July, i in | the 


12th of Robert II. Alexander Stewart, a prince 


of the blood, 1s ſtyled Earl of Buchan : But in 
the 


(e) Dalrymple's Annals, I. 222.—Rymer, II. 600. 

(d) Service, a technical term of the Scotch law, ſignifies 
4 a verdict of a jury, impanelled on a brief iſſued out of 
« Chancery, aſcertaining the perſon who is heir to another 
& that is dead.” The verb, # ſerve, is uſed in a corre- 


| ſponding ſenſe. A retour is, © a writ iſſued by the Direc- 


ic tor on the return of the ſervice into Chancery, authent: 


“ cating the verdi& found by the inqueſt.” 


(e) Suth. Caſe, p. 3. 2 Caſe, p. 1 3. &c. and ch. 6. 


p-. 146.147. 


— — hd — 
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the 22d of that moneh; he is termed Laird af | 
nech, 5 
Walter Stewart, the conſpirator 3 
concerned in murthering James I. was at once 
Earl of Athole, Earl of Strathern, and Earl of 
Caithneſs; yet in a charter, extant in the Regi- 
ſry, he calls himſelf Lord of Brechin (9. 
John Stewart Earl of Buchan, a ſon of the 
Duke of Albany, both ſtyles himſelf, and is ſtyled 
in the rolls of Parliament as well as in charters 
of lands, indiſcriminately Laird of Buchan and 


Tarl of Buchan (g). 


That great family, whoſe power was ſo exten · 
tre on the eaſtern border, and which uſed fre- 
quently to take party with the Engliſh, was diſtin- 
wiſhed by the title of Earl of Dunbar, as well as 
ty that of Earl of March (+). To 

The family of Halyburton is deſcribed, even in 
he rolls of Parliament, ſometimes Lord Haly- 
burton; ſometimes Lord Dirleton ; ſometimes. 
Lord Halyburton and Dirleton ſometimes Haly- 
burton, e and Lambden (i). 5 
be 


0 0 . Caſe, ch. 5- p- 32. 43. &. 63. 

(2) Ad. Caſe, ch. 6. p. 156. 

(5) Ad. Caſe, ch. 4. p. 43. ba | : 

(i) Ad. Caſe, ch. 6. p. 87.—Inſtances of many a va- 
rations might be produced. You will find them ſcattered 
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The fiefs belonging to thoſe ncklemen were 
the objects immediately dignified with nobility : 
Their eſtates, being generally large, conſiſted of 
many different parcels, each diſtinguiſhed by a 
proper name: A particular ſtyle was rarely aſſign. 
ed or directed to be borne by their owners; but 
the honour conferred on their lands gave them a 
right to the generic appellation co-relative to it: 
And they aſſumed at pleaſure any title, which 
either ſeemed moſt congruous to their circum- 
ſtances at the time of taking it, or perhaps Was 
then moſt agreeablc to their fancy. 


III. Ir ſometimes . that noblemen did 
not take ſtyles from lands, but were careleſsly 
denominated, even in formal deeds, by prefixing 
their Chriſtian names to the proper title of their 
dignity, without any addition. In old days they 
were wont to ſay ſimply, Mallis Comes, Murdoc 
Comes; as in familiar diſcourſe we ſpeak at 
preſent of Duke James, Marquis John, Earl 
William (Y). 

In 


all through the caſes written on claims to Peerages. See 
Sup. Caſe, p. 17. 32.—Ad Caſe, ch. 5. p. 28. 32. 38. 43. 
&c. ch. 6. p. 86. 87. 156. Crawfurd's Officers of State, 
P- 44.—Dalrymple's Annals, p. 18. year 1072. 

(4) Dalrymple's Collections, p. 376. N g 
Diplomata, Ne IT, 17. 23. 2. 


. 
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In other caſes they were deſcribed by their name 
and their ſurname only. Take for an example the 
Earl of Murray, whom you may find named Archi- 
bald Douglas by Pitſcottie. His brother, the firſt 
Scotchman that was honoured with the Garter of 
England, but the laſt of his race that bore the title 
of Earl of Douglas, 1s frequently termed, by the 
lame hiſtorian, James Douglas (J). 


w. In Scotland honours were not e to 
be ſuſceptible of reſignation, or, I believe, I 
ought rather to ſay that they never were in fact 
reſigned into the hands of the Crown, before the 
ime of James VI. But, after they had been 
rendered perſonal in his reign, a contrary prac- 
ice became very common, and inſtances may be 
ated in which dignities were ſurrendered imme- 
lately before the Union (n). A ſurrender of 
lands, objects which always were reſignable, 
implied a ſurrender of all the rights incorporated 
into them. Titles, Which had been conferred on 

N eſtates, 


(!) Pitſcottic, p. 101. 102. 0 e 1455. ch. 44— 
Parl. 1481. ch. 100.—Rymer, II. 1024. 


- (m) Lovat's State of Inftances, p. 5. title Lindſay. 3 


Remarks, p. 5. 6.— Ad. Caſe, ch. 6. p. 137. 149.— Brief, 
p. 60.—A (not printed) of Parl. 1707. concerning the 
Peerage of Gray. Caſes exhibited in 1748 to the Houſe of 
Pcers in behalf of the claimants of the Peerage of Stair. 
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eſtates, were not only deemed too infignificant 
to be ſpecially mentioned, but even imagined to 

be inſeparable from them. As their poſſeſſors 
could vary their ſtyles at pleaſure, men were 
thought to be entitled to lay them aſide altogether, 
or to diveſt themſelves, without leave of the 
Sovereign: And, from a confuſion of idea; 
cauſed by habit, that practice continued long 
after perſonal Peerages had acquired their pro. 
per form, and the cuſtom had thereby been ren- 


dered prepoſterous. 


V. Ir proceeded from like cauſes, that noblemen 
uſed, even after 1587, to include in their ſettle. 
ments their honours as well as their lands. Thoſe 
conveyances, before that æra, had been deviſes 
rather of eſtates to which dignities were annexed, 
than of the dignities themſelves ; and, therefore, 
their validity and their effects were limited only 
by the reſtraints impoſed on alienation by the feu- 
dal law : But, after Peerages had been introdu- 
ced, deeds, by which private perſons directed 
their deſcent, became incongruous.to their nature, 
and accordingly were adjudged in 1633 to be 
ineffectual (2); yet they continued ſtill to be 
made (o), and were even allowed ſtronger effects 


than ſimilar acts in analogous caſes. 


(7) P. 308. 309. — 1 ith July 1633, Oliphant v. Oliphant, 
() P. 378. 379+ above.— Sup. Caſe, p. 14. 
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A perſon, called by an entail to ſucceed to an 
eſtate, cannot be deprived of his inheritance by 
any diſpoſition made by his anceſtor to diſappoint 


bis chance of ſucceſſion: Even a ſettlement con- 


firmed by a charter and a ſeiſin, authoriſed by a 
warrant proceeding under the hand of the King, 
is unable to exclude his hopes. The Crown was 


not however bound, at leaſt in later times, to ac- 


cept of reſignations of honours; but on accepting 
of them the deſtination of a Peerage might be al- 
tered by the joint act of the Sovereign and of the 
Peer in poſſeſſion of the dignity, in terms agree - 


able to their mutual will declared in writing and 


approved by the ſame power which could at firſt 
have modelled its creative grant conformably to 


them. Strict entails are modern inventions: It 


was very late before full effect was given in Scot- 
land to the ſevere fetters impoſed by them on 


property (y): By the old law thoſe ſettlements 


were alterable by the united conſent of the vaſſal 
and of his ſuperior (): And as deſtinations of 


honours always are in words and ſeem in form to 


be ſimple, that rule continued, during a few 
| WE. | years, 


(p) Stair, B. 2. k. 3. 8 43. 58. 59.— Stair's Decitions, 


26th Feb. 1662, the Viſcount of Stormont v. the heirs and 


the creditors of the Earl of Annandale.—Parl. 1685. c. 22. 
(7) Craig, L. 2. d. 16. G 20. 21.—Macdouall, B. 2. t. 3. 


9137. 160,—Erſkine, B. 2. t. 7.9 5. B3. t. 8. 5 20. 25. 
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years, to be applied to Peerages, even after heirs 
of entail had ceaſed to be diſinheritable in the caſe 
of lands. But, on account of the intereſt of the 
ſtate in them, the courſe of their deſcent could 
not be altered without the concurrence of Ma- 
28 

In patents a power, abſolute or limited, Was 
ſenetimes conferred, on the patentee and on his 
heirs, of appointing the perſons to ſucceed them 
in their dignities: But this power, entrenching on 
a tranſcendent prerogative which is peculiarly in- 
herent in royalty (Y), always was of itſelf invalid 
or inefficacious; and nominations, made in exer- 
tion of it by a ſubje&, never were of themſelves 


entirely perfect, but, to become effectual, required 


an immediate interpoſition of the Crown either 
completing them by new grants iſſued in terms 
of the appointments, or at leaſt confirming them 
by clear declarations of the royal pleaſure, before 
May 1707. The kingdom of Scotland and the 


kingdom of England, in conſequence of the treaty 


then concluded between them, ceaſed to be: 
Both kingdoms, by their incorporation, were 
ſunk in one Kingdom of Great Britain : And as 
Peers of a kingdom which does not exiſt cannot 


be created, Scotch peerages ceaſed at the Union 


to be reſignable, the ſucceſſion to them became 
Y I then 
(7) Blackſtone, B. 1. ch. 7. 


OBSERVATIONS. 395 


then for ever determinate; and the ſeries of heirs, 


ſubſtituted in the royal grants under which they 


were reſpectively held at its commencement, 


could not afterwards be varied by any act either 


of the Kings'9 or of the peviow polleied of them, or 


of both. 
Sir James Dalrymple, author of « the Inſtitu- 


tions of the law of Scotland,“ was reſtored at the 
Revolution to the office of Preſident of the Seſ- 
ſion; and in 1690 King William, whom he had 


Caſe * : 


Stair. 


accompanied into England, granted the dignity 


of Viſcount of Stair to him and to the heirs-male 
of his body. In 1703, his ſon, Jahn, the noble- 


1703 


man who with diſtinguiſhed ability conducted 
through Parliament the difficult buſineſs of the 
Union (6), was advanced to the title of Earl of 
Stair, under a limitation to the heirs-male of his 


own body and of the body of his father; but, be- 
ing exhauſted by the anxiety and the fatigue to 


vhich that unpopular meaſure had long expoſed 
him, the Earl died the very night after Parliament 


paſled the laſt vote finally approving of the 


treaty (s), leaving three ſons, John, William, and 


George. In 1707, John, the ſecond Earl, who 
afterwards became a Mariſchal of the forces of 
Britain, and commanded them at the battle of 

(ee De 
60 camwatb' Memoirs, p- 93. —Burnet, V. 5. Pp: ar. — 
324. | 
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Dettingen, reſigned the honours into the hand; 


of Queen Anne for a new grant to be made in 
favour of a ſeries of heirs different from thoſe ſub- 
ſtituted in the charter beſtowed on his father; and 
on that reſignation her Majeſty granted a new 
patent of them, which proceeded on her royal 
ſignature, to John the patentee and to the heirs. 
male of his body; on failure of them, to any per- 
ſon or perſons, deſcended of James Viſcount of 
Stair, whom the Earl ſhould appoint by a writing 
under his hand; next, to his brother William 
Dalrymple and his ſecond ſon by his wife Pene- 
lope Counteſs of Dumfries, and the heirs-male of 


the body of that ſecond ſon; then, to their third, 


fourth, or other younger ſon, and the heirs-malc 
of bis body, in their order. The patent was ra- 
tified by Parliament (F). In 1747, the Mariſchal, 
in execution of the power conferred on him by 
the patent in 1707, made a deed nominating his 
nephew, John Dalrymple, eldeſt ſon of his young- 
eſt brother George, to ſucceed him in his digni- 
ties as well as in his lands; and after his death 
without iſſue, his honours were claimed by James 
Dalrymple ſecond ſon of William Dalrymple and 
the Counteſs of Dumfries, as well as by their cl- 
deſt ſon William Earl of Dumfries, and by John 
Dalrymple the nominee. The charter, paſſed on 

OD the 

% Acts not printed of 1707. 
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the reſignation of the Earl in 1707, was admitted 
to be ſufficient to alter the deſtination contained 
in the patent of 1703; but the nomination 
made by the Mariſchal, which could not be rati- 
fied by the Crown, after the Union, was declared 
to be invalid, and the Peerage was adjudged by 
the Houſe of Lords to James Dalrymple (2). 


VI. In letters patent, the heirs, for whom Peer- 
ages were deſtined, were ſometimes deſcribed af- 
ter 1587 in the relative and reſtrictive words, 
heirs of tailzie and proviſion either in general terms 
or in particular lands (x); an addition in moſt 
caſes inſignificant. Settlements of their eſtates, 
which perſons ennobled make after the date of 
their patents, cannot influence the deſcent of their 
honours, becauſe a ſubject cannot confer nobility: 


And thoſe executed before it mult alſo be inef- 
| C c 3 en 


(u) Re ſolved and adjudged by the Lords ſpiritual ond TOY | 
poral in Parliament aſſembled, «+ That the nomination or 
% appointment, dated the 31ſt March 1747, made by John 
late Earl of Stair to his honours and dignities, is not valid 
„ in law; and that the petitioner James Dalrymple has a 
„right and title to the honours and dignitics of Earl of 
„ Stair, Viſcount Dalrymple, Lord Newliſton, Glenluce, 
and Stranraer.” Journals, gth—2gth March, 4th May 
1748. Caſes of the Claimants of the Peerage of Stair. 

(x) See, in the Acts of Sederunt 27th Feb. 1740, the 
Caſes of Menteith, Seaficld, Oxenfurd, Duplin, &c. 


4 « 
Ly ;$ 
{145 
© 
4 
7 
£ 
=. 
* 

# 

* 

U 
4 

= 
1 
: 
in 
i 1% 
LEY 
. 
7 
1 
* = 
! \ 
4 
4 
4 
FY 
0} 
. 
8 
10 
. 
" 
2 
. 
\ 


* 
4 
| 
* 
EY 
> 


INE 
6 


£ 
' 
: 
y 
* 
40 
Fl 
$ 


3 
5 
. 
MM 

Wy 
N. 

1 
+ 
is 
= 
ne © 
* by 
KK} 
* 
ni 
BY 7. 
4 
Wn 
1 
14 . 
f : 5 
1 
1 4 
B+ | 
A 
17 

* ©, 

.- * 
A =_ CO 
+ 8 
-* 
* 
7 7 
138 
* 
„ 
bo 
2 

* 
iſ 


PS Pf 


7 2 — 


— 


2 


os 


= — i... Nr 
Ex Ts 7 ENS 
— = * 


398 


fectual, unleſs perhaps the patent refer diſtinctij 
to a particular deed, then completed, and con. 

taining a ſpecial line of heirs who appear clearly 
to be intended by the Crown, as otherwiſe thoſe 
called to ſucceed muſt be held to have en un- 
known to the Sovereign. 


ADDITIONAL 


VII. Taz Court of Sefon;, the ſupreme jud;- 
cature eſtabliſhed in Scotland to determine in moſt 
queſtions of property, and inveſted with an exclu- 
five authority to judge concerning landed eſtates, 
exerciſed a juriſdiction in competitions about 
peerages. Claims entered to them were held, 
after, as well as before, the Union, to fall within 
its ordinary department. In 1730, that court 
judged in the ſuit brought for aſcertaining the 
_ perſon who had right to the Lordſhip of Lovat; 

and a doubt ſeems not then to have been enter- 
tained, either on the bench or at the bar, con- 
cerning their power to take cogniſance of the 
matter. It was only lately that Scotch lawyers 
were taught to number, among the privileges ac- 
quired to the peers of Scotland by the treaty of 
Union, that of ſubjecting their legal pretenſions 
to thoſe dignities to the arbitrary deciſion of the 
Crown. . 


VIII. IN ancient charters, by which lands were 
raiſed 
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raiſed to honours, place or en is ſometimes enu- 
merated among the pre-eminences implied in 
them; and the terms uſed in thoſe deeds, how- 
ever apt in ſome caſes to be miſunderſtood at pre- 
ſent, will conſtantly be found, if attentively con- 
fidered, -to mean no more than precedency or 
degree. A ſeat in parliament, an object in itſelf 
| little valued, as well as implied in every freehold, 
dare not aſſert poſitively, I believe however, was 
never. given or expreſſed. But, after Peerages 
had been disjoined from fiefs in 15 87, a right to fit 
and to vote in that aſſembly, as well as a title cor» 
_ reſponding to their dignity, began to be expreſsly 
conferred; even in charters granted for re- inveſt- 
ing their owners in eſtates which had already 
been ennobled, no leſs than in thoſe by which 
nobility was originally beſtowed on them ; eſpe- 
cially in cafes in which either the heir was not 
deſcended from the nobleman who had poſſeſſed 
the Peerage i in 1587, or his ſucceſſion was not 
entirely exempt from objection. : 
In a charter granted in 1591 to James Hay „ 
veſter, who had ſucceeded his brother William 
Lord Hay in the Lordſhip or eſtate of Veſter, 
both a vote and the 3 are given to 
James (y) ). 
Another charter, by which James VI. in 1595 | 
EGS:  grantedys 
( ) See notes C1 and * at the end of the volumes: 2H 
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granted the Earldom or eſtate of Athole to Lord 
Innermeath, is couched in ſimilar terms (2). 
Mary Douglas, ſtyled Counteſs of Buchan, 
married James Erſkine, a ſon of the Earl of Marre, 
who, according to the courteſy ſtill prevalent in 
his time, aſſumed the title of Earl of Buchan ; 
but, as his pretenſions to this dignity, and even 
thoſe of his wife, were not perfectly inexception- 
able, the rights pertaining to it were expreſsly 
conferred on himſelf, and his heirs-male, in a char. 
ter of the Earldom given in their favour by the 
King 1 in 1617 (a). 
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IX. Parzxrs, by which Peerages diſconneQ- 
ed from lands, or Peerages only, are granted, and 
by which they may be beſtowed on perſons not a 
| poſſeſſed of a perch of ground, were not uſed in a 
1 Scotland before the days of James VI. (b). Be- 

fore 1587, they were not neceſſary to the acqui- L 
ring of ſeats in parliament ; perhaps were not 
conſtitutional modes of arriving at them. 0 
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X. Berors his reign many ſuits were brought 
there about eſtates, noble as well as ignoble, and 


—— — 


bt _ about other ſorts of Property * But, in the whole ö 
| ; annals 

i (z) P. 322. above. | | A 
1 | (a) See note (N) at the end of the v. volume. 

i (%) P. 132. above. 
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annals of Scotch juriſprudence, your Lordſhip 


will not find a ſingle competition about a Peer- 
age, or even a title, before thoſe which were 


brought in the Court of Seſſion in 1633 concern- 


ing the dignity of Oiqbant and the Earldom 


of Strathern 00. 


XI. 11 ſeems to be certain, that an a of no- 
bility, diſtinguiſhed by the title of Lord, exiſted 
anciently in Scotland (4); and that people were 
advanced to this degree, either by erecting their 
cates into Lordſhips (e), or by inveſtiture per- 


formed in parlianent. Nevertheleſs, it is not 


unlikely that the rank, as well as the title, was 


bmetimes aſſumed ſpontaneouſly without any 


authority, except courteſy, acquieſcence, enten 


nd acknowledgement. 


The title, or rather the appellative, DOMINUS, 


08D, does not always ſignify a nobleman, but 
kems, of old, to have been allowed to every 


owner of land (7). The word Laird, by which 


you 


(e) Durie's Deciſions, 20th—22d March 1633. 
(4) Parl. 1483. c. 108. 5 3.—Parl. 1488. c. 2. 3.—Parl. 
1493. c. 72.— Parl. 1540. c. 56. 57. 62. 


(e) Charter of the Lordſhip of Hamilton, cited P- 280. 


above, dee p. 121. above. 
J) Parl. 1424. c. 14. 19. 22. 0 37. ——Parl, 1429. 
Rs 1355 
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vou mean a oroprietos of ground, iS only Scotch 

for Lord (g). Dominium denotes an eſtate 28 
well as a Lordſhip (H): And in Latin mere Laird 
are often deſcribed in terms exactly the fame with 


noble Lords (i). Hence it cannot always be af. 
firmed with aſſurance, that in every caſe in which 
an eſtate is termed a Dominium, its owner was 2 
nobleman; and it is ſometimes difficult to diſtin. 


guiſh the Domini who were noble from thoſe who 


were only commoners. 

Lords were commonly deſcribed by placing 
their title, Dominus, immediately before their 
ſtyle, and after their Chriſtian name ; and Lairds, 

| it 


c. 133. 140.— Parl. 1449. c. 17.— Parl. 1457. c. 89— Pall. 
1469. c. 44.—Parl. 1474. c. 73.-—In the lift of the jury- 
men who ſat on the trial of Lord Lyle, John Drummond 
of Stobhall is deſcribed Dominus de Stobhall. See note (O 
at the end of the volume. Form of Baron Courts, c. 26. 


30. 32. 58. 
(g) In the Scotch dialect, a, or ai, is often prononntel 


and written for o, or oa. They ſay Pape, and Paipe, for 
Pope; aith for oath ; faire for ſore; aits for oats ; haime 


and hame for home. 

(5) Charter, 1370, of the Eads of Roſs, cited in 
Suth. Append. No 3.— Ad. Caſe, ch. 5. p. 27.— Precept, 
15 16, and charter, 1525, cited in Ad. Append. p. 3.— 
Charter of Levenax, 1385, cited in Ad. Caſe, ch. 5. P. 40. 
—Pal. 1455. p. 36. | 

00 Lovat's Mem. p. 18. 19.—Mackenzie's Anſwer to 


its p- 18. 19. 22.—Mackenzie's Inform. p. 3. 5. 
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it is ſaid, were diſtinguiſhed by inſerting the pre- 
poſition DE, OF, between their ſtyle and theword 
Dominvus ſubjoined to their name (4): Forms. 
which are abundantly diſtin& ; but they ſeem not 
(J to have been conſtantly obſerved. _ | 
In Scotland it was common for. the Lairds to 
take ſtyles from their lands, and they were both 
deſcribed and addreſſed by thoſe ſtyles (m). Lind- 
ay, the hiſtorian of the Jameſes, is beſt known 
under the appellation of Pitſcottie: Drummond, 
author of the droll macaronic poem, Polemo- 
Middinia, is commonly named Hawthornden. 
Their wives, too, were denominated Lap1zs; and 
the ſtyles, or names of the eſtates, of their huſ- 
bands, were ſubjoined immediately after that title; 


| faſhions which are not yet entirely obliterated. 


Barony and Baron are often fynonymiſed by 
Lordſhip and Lord (z): But, in the Scotch ſta- 
tutes, after the year 1587, you hardly meet with 
a fingle inſtance in which thoſe orders are con- 
lounded with each other. 

In 

(50 Keith, p · 216. 222. 236 305. ——Eflay, Hoxous, | 
DicniTy. 

(J) Keith, Append, p. 18.—Fordun, 1. 16. c, 10, 1 
Major, I. 6. c. 12. —Rymer, X. 688. 695. 8 Fark, 
1572. c. i. with Parl. 1579. c. 2. 27. 

(m) Parl. 1704. c. 4. 

(2) Parl. 1503. c. 128,—Form of Baron Courts, « e. 25. 
32.35. 61. 
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were entitled by cuſtom, would naturally accom- 
| „ = 
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In conſequence of the laws, which granted a 
diſpenſation from attendance in parliament to thoſe 
freeholders whoſe eſtates amounted not to the 
value ſpecified in the acts, a diſtinction was intro. 
duced between the great Barons and the ſmall 
Barons. All were accounted great Barons,” 
ſays Stair, © who held an hundred marc land, or 
above, of the King; and the reſt meaner Ba. 
e rons (o): And in a ſtatute no older than 1540, 
ſuch as poſſeſſed a hundred pounds of yearly rent 
are denominated Great landed Men (2). The 
faces of thoſe who were enabled, by fortune, to 
attend regularly, were rendered by acquaintance 
familiar in that aſſembly: The doors would more 
readily be thrown open at their approach: More 
reſpect would naturally be ſhewn them: A cloſer 
connection ſeemed thereby to be eſtabliſhed be- 
tween them and the houſe; and from the ſuperior 


frequency with which they were beheld in con. 
junction with it, they came to be thought to pol: 


ſeſs a ſtronger right to ſeats than others whoſe 


appearance was rare in the ſenate. 


The title commonly given to thoſe who ſit in 
conventions of dignity, to which a great number, 
if not a conſiderable majority, of the members 


pany 


(%% B. 8. t. 3. 52. 
(e) Parl. 1540. c. 57. 
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pany them out of court. All who attended were, 
in general, denominated by one common appel- 
ation, Lords of Parliament (3): And it is not im- 
probable, that, from the long poſſeſſion attained 
in that manner, ſome Lords, whoſe right had ori- 
ginated in ufurpation, arrived at laſt a at a firm hold 
of nobility. 

Craig, an eminent lawyer, who was born forty 
years before 1587, and who, probably, at an early 
age, was the Deputy Juſticiary that in 1567 pre- 
ſided at the trial of the murderers of King Henry, 
aſſigns to this order an origin exccedingly ſimilar 


to that here given on 


Several 


(4) Parl. 1434. c. 153.— Parl. 1452. c. 38.—Parl. 1455. 

c 5 2. p. 36. Parl. 1467. c. 33.— Parl. 1471. c. 53. $4 
Parl. 1488. c. 14.—Pitſcottie, p. 27. | 
(7) Queret aliquis unde hæc vox, Lozps, Jerienta lit, 
quemque locum dignitatis in republica habeat ? Sane hi a 
principio nihil niſi Barones erant, nec adhuc ſunt. Nomen 
tamen hinc provenit, quod cum jure regni omnes Barones 
publicis comitiis intereſſe tenerentur, nee tamen cum inte- 
reſſent, propter multitudinem, omnium ſuſfragia colligi poſ- 
ſent, ex ſingulis provinciis unus aut duo eligebantur, qui 
publica regni negotia cum rege tractarent; et in initio dig- 
niores, et rerum tractandarum peritiores deligebantur, qui 
etiam Domini ſalutabantur. Sed degenerantibus ſeculis, 
cum comitia eſſent frequentiora, nempe in quibus magna 
pars cauſarum decideretur, nec tenuiores in ſumptus ſufficere 
poſſent, factum * ut potentiores pro re ſubſtitue- 
| rentur- 
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the third parliament of James I. quoted p. 345. above. 
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Several noblemen, whoſe perſons appear not 
from record to have been ennobled by inveſti- 
ture, and whoſe eſtates ſeem not to have been 


_ erected into Lordſhips, are found bearing the de. 


nomination correſponding to that degree. Per. 


haps the honours of Borthwick and of Lovat 


were gradually acquired from this ſource. 
The order of Lords was later of being import. 


ed into Scotland than that of Earls; probably 


not till the reign of James I. Domini are not 


_ enumerated among thoſe who, in ancient times, 


were either ſummoned to Parliament (5) or at. 
tended in it: And none of them can carry their 
antiquity higher than the acceſſion of that Prince, 
The tenth chapter of the ſixteenth book of For. 
dun ſeems to be the firſt paſſage of any old au- 
thor, in which the different degrees of nobility 
| are 


rentur. Quod fi Comitia prorogabantur, etiam durante tota 


vita hi potentiores dignitatem retinebant: Sic etiam finitis 
Comitiis (ut pronum ſemper humanum genus in adulatio- 


nem eſt) Dominorum nomen retinebant, et iis vita functis, 


heredes, cum eandem potentiam haberent, ægre etiam a ſe 


nomen dimittebant. Sie progreſſu temporis factum, ut qui 


prius Commiſſarii tantum Baronum eſſent, in Dominorum 


numerum, quoties publica Comitia indicebantur, ſint co- 


optati. L. 1. d. 12. g 18.—See title prefixed to the acts of 


(5) See note (A) at the end of the volume. 


1 


are accurately diſtinguiſhed from each other (). 
There you find a liſt of the jurors who were im- 
panelled on the trial of the Duke of Albany, 
and the Lords are diſtinctly ſeparated both from 
the Earls and from the Knights. Thoſe termed. 
Domini could not mean Lairds, as the —— ary 
conſiſted of landed men. 


XII. Han CE A . may be formed about 
the way in which the judges of the Court of Seſ- 
fon were led to aſſume ſtyles and titles as if they 
had been Lords Baron. This court, inſtituted by 
Parliament in 1532, ſucceeded to that moveable 
tnbunal, which had conſiſted of thoſe termed 
Lords of Seſſion, or Lords of Council. In the 
latutes erecting it the title of Lord is given to the 
knators who compole it (2): The judgements 
nonounced by them are all made under the la- 
conic denomination of THz Loxps: Some addi- 
ton to that title was neceſſary to diſtinguiſh them 
om each other: Moſt of them were poſſeſſed of 
anded eſtates: And it was not unnatural, for this 
purpoſe, to add immediately after their title the 
A by which according to the faſhion of the na- 

tion, 


(!) See note (O) at the end of the volume. 

) Hawthornden, p. 256.—Parl. 1457. c. 68. 70.— 
Pal. 1491. c. 56.—Parl. 1503. c. 92.—Parl. 1 c. 6. 
ee 7.8, 18. 14. 15. N & c. 


ant and not even vain, I will not ſay durſt not be 
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tion, they had been commonly called before theix 
preferment; juſt as in England the ſurname of 
each judge is added at preſent to the word Ju- 
ſtice or Baron. An appellation, then unimpor:. 


refuſed in a narrow country, but would not he 
envied to wealthy men raiſed to their arbitrar; 
ſtation (x). In the records of the College, a 170 
is aſũgned to the Preſident as well as to the other 
Lords; but he is not addreſſed or common) 
known by it: His appellation both in court and 
out of it is Lord Preſident; a proof, that this de. 
nomination was imagined to import more dignity 
than a title, which would now ſeem higher, but 
which was then hackneyed by every Laird from 
Tohn-O”-Grot's- Houſe to the Mull of Gallo. 


way. 


XIII. Nor only were commoners both addrel- 
ſed and deſcribed in converſation by the names 
of their lands: It was not unuſual for them to 
ſign letters and even deeds by their ſtyles; a prac: 

tice 


(x) Parl. 1457. c. 70.—Parl. 1532. c. 6. $ 1. 4. — hu 
chanan, I. 14. c. 43.— See Leſlie, ad an. 1532—1533.— 
Stair, B. 4. t. 1. 0 52. 53. 54. 55. &c.—Macdovuall, B. 4 
t. 7. $15 —Erſkine, B. 1. t. 3. $ 20.—Dirleton's Doubts, 
word Seſſion.— Acts of ſederunt, 17th June 1674, and 251th 
Jan. 1676, FEES | : | 
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tice which was not prohibited, till in 1672 a ſta- 
tute declared (y) it lawful only for noblemen and 
ſor biſhops to ſubſcribe by their titles. 
 BLAIRQUHAN, MocyRuM, JOHNSTON, Loch- 
NVvaR, BoMBy, and many other commoners, are 
found among thoſe who, having deprived Queen 
Mary of the Scotch crown, and having commit- 
ted her priſoner in the caſtle of Lough Leevin, en- 
tered in 1567 into a bond, by which they enga- 
ged to ſupport the authority of her infant fon, 
whom they had raiſed in her room to the 
throne (2). 5 
During her ab d his exquiſite beauty 
and elegant accompliſhments made on the youth-⸗ 
ful heart of George Douglas, a brother of the 
owner of that fortreſs, a deeper and more power- 
ful impreſſion than other ſtrong and intereſting 
ties (a), and it is not improbable that by accep- 
table ſervices a mutual paſſion had been engen- 
dered for him in the unreſiſting breaſt of the 
_—_ I was by the aſſiſtance of young Dou- 
D d 8 us 


(0 Parl. 10% c. 21. = 

(z) Appendix to Crawfurd's Officers of 8 State. . 
p. 434. —Anderſon' 5 en v. 2. Cee alſo Keith, ad- 
vertiſement, p. 10. 

(a) George Douglas was a brother, by the mother, of 
5 the . | 
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glas that next year the effected her eſcape (b). 
On her arrival at Hamilton, after this deliver. 
ance, a deed ſimilar to the former was executed 


by her patizans, and among the ſubſcribers of it 


are found Bass, RosLin, BALWERT, CLack- 

MANNAN, INNERWICK, and — chore of their 

order (c). | 
The famous obligation, emphatically termed, 


on account of the awful engagements contracted 


in it, the ſolemn League and Covenant, which, 
Hume (d) ſays, all ranks, conditions, ages, and 
ſexes flocked to ſubſcribe, was alſo ſigned by 
many commoners, Dux Lor, BisHoPTowns, 
FULLERTON, RoWALLAN, With their ſtyles only. 


The violences conſequent on that formidable af- 


ſociation are well known: And the commiſſion, 
which was granted in 1640 by a committee of 
Parliament to commiſſioners to treat, firſt at Rip- 
pon, and afterwards at London, on the part of 


Scotland, with commiſſioners nominated on be- 


half of England, was ſigned, after the ſame fa- 
ſhion, by RiccaxTon, CapriNGToON, GalT- 
ITU, Dundas, all commoners (e). 
8 : XIV. 


(5) Burnet, v. 1. p. 44. 

(c) Keith, p. 476. 

(4) Hume, ch. 53. 

(e) Parl. 1641. c. 6.—Hume, ch. [LE 
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XIV. Bazony, Lordſhip, Earldom, are deno- | 


minations which aſcend gradually above each 


other. Nevertheleſs, the ſame proprietary juriſ- | 
dition and feudal privileges are implied in all of 


them (J); and, as they differ only in name, your 


Lordſhip will often find them mentioned in an- 
cient charters and even in ſtatutes, as if little or 


no diſparity had intervened between them. Al- 
moſt every Barony is alſo termed a Dominium, 


even ſometimes Earldoms are, as if the terms had 
been ſynonymous (g): Vet it is certain that Ba- 


ronies were often incorporated into Lordſhips, 


that Earldoms were erected out of both, and that 
eſtates were underſtood to be thereby exalted 1 in 


rank and 1 in dcnomination. 


A; IN Scotland a api approach in dignity | 


was always made to the nobles by the inferior 


holders of land than in other countries. Even in 


modern ſtatutes Knights, and Barons, and landed 
men, are denominated Noblemen (). | 


D d a The 


0 P. 113. 114. 115. 127. above. 


g) Parl. 1503. c. 128.—Lovat's Ad. Cond. p. 8.—His 
Inform. p. 3. 5. 25. 26. 32.— His Remarks on Mackenzie's 


Inform, p. 4. 5. 19.— Precept (1516) and charter 1525, 
cited in Suth. Append. Ad. Caſe, ch. 4. p. 57. ch. 5. p. 27. 
28.41. ch. 6. p. 99. Anus or p-. 18. dee note on p. 1295 
114. above. 


60 Parl. 120 c. 57. 80. 
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The fine originally impoſed on each member 
who neglected to attend Parliament was ten 
pounds Scotch, without diſtinction either of rank 
or of eſtate (i). In 1587 that penalty was in- 
creaſed to a hundred marcs on a Burgeſs, a hun. 
dred pounds on a Prelate, two hundred pounds 
on a Lord, and three hundred on an Earl; but 
in the ſtatutory words of the act, eſtabliſhing the 
alteration, no mention is made of freeholders, or 
even of Barons, Either from the rarity of their 
appearances in that convention, they had been 
entirely forgotten, (a ſuppoſition contradicted by 
the preamble of the ſtatute), or they were inclu- 
bi ded under the deſcription of Lords; a proof that 
5 little diſtinction was then made between theſe 
. different orders. Accordingly, LoRD or Ba- 
RoN, notwithſtanding that they are not convert. 
ible terms, are the words uſed in the firſt line of 
that law ((). But, in 1617, thirty years after in- 
IF - clective ſcats had been beſtowed on the Peers, 
1 and counties had become obliged to ſerve by re- 
5 preſentatives, an act was paſſed, impoſing on com- 
18 miſſioners of Barons a mul of a hundred pounds 
13 tor abſence (/). A like diſtinction is found in 
WW ſubſequent ſtatutes (m). — 


XVI. 


{7 (i) Sce note (A) at the end of the volume. 
N | | (4 Parl. 1587. c. 34.—Patrl. 1457. c. 91. | 
„ (0) Parl. 1617, c. 7. () Parl. 1690. c. 1. 


XVI. Pzorrz eng aged in active life, eſpecially 


if raiſed by good fortune to envied ſtations, aſſu- 
ming ſuperior airs ill becoming their childiſh un- 


derſtandings, are apt, from i ignorance and from 
vanity, to affect an inſolent contempt of abſtract 


obſervation, whoſe depth, piercing to the remote 
and primary cauſes of political cuſtoms and inſti- 
tutions, they are often diſabled by their own ſhal- 
lowneſs fully to penetrate: Yer the influence of 
the imagination, in giving ſtability to govern- 

ment, and in enſuring ſubmiſſion to its decrees 


by inſpiring a reverence for the perſons who ad- 


miniſter it, is a fact completely atteſted by expe- 

rience, indeed obvious to the moſt heedleſs ob- 
ſerver. All dominion, the moſt deſpotic and the 
moſt military, no leſs than the moſt free and the 
moſt popular, ſays a profound writer, is ultimate- 
ly founded not on force, which, even in the caſe 
of armies, is always lodged in the many, but on 
fancy or opinion, operating on them in favour of 


the few. Hence ſplendid robes and groteſque 


dreſſes make no mean figure among thoſe cun- 


ning contrivances which, in almoſt all ages and 
in all nations, have been employed by kings, by 


prieſts, by magiſtrates, and even by judges, to 


excite aſtoniſhment, to confound reaſon, and ta 


inſpire awe in the minds of the people who be. 
e | = hold 
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hold them (a). In the Scotch Parliament, pecy. 
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har robes were worn on folemn occaſions by each 
eftate. In 1455 brown mantles, with little hoods 


to recline on the ſhoulders, open before, lined 
with white fur, and faced with it a hand-breadth 


broad down to the belt, were aſſigned to Earls: 
The other Lords of Parliament were appointed to 
be arrayed in red mantles, with red hoods, open 


before, either lined with filk, or furred with a 


border purled of criſty gray Greece or purray (6): 
And burgefles were ordered to wear blue cloaks, 
with blue hoods, furred a foot deep, with an 
open on the right ſhoulder alſo furred. No garb 
is given there to the Barons or to the Freehold- 


ers (p). 


Another ſtatute, ratifying that made in 145 55 
was paſſed in the year 1457; and the parlia- 
mentary robes are ordered by it to be faſhioned 
after patterns which the Sovereign was authoriſed 

| | to 


(2) Parl. 1609. c. 8. 
(o) ** words of the act are, r gray grece or 


« purray.” Their meaning, or the objects intended by 


them, I have not been able to diſcover: But a conjecture 


may be formed about ſome of them, from an account ren- 


dered in 1474 by the Biſhop of Glaſgow, then High Trea- 
ſurer of Scotland, of which a copy is given in Maitland, 
p. 322.—8ee alſo Parl. 1429. c. 133.—“ Chriſt's Kirk on 
© the Green,” a ſong aſcribed to James I. 


(%) Parl. 1455. c. 52. 


Parl. 1455. c. 52. —and Parl. 1587. c. 36. | 


burgeſſes, was intended not to be bellowes. on 
proprietors of land, _ 

In 1587, different garbs, agreeable. to the 
patterns which probably had then been prepared, 
were again ordered to be uſed by the three 


eſtates; and from the expreſſions, however inac- 
curate, employed in the act paſſed on this occa- 
ſion, one ſhould conclude, that only three diffe- 
rent models had been formed, and that all the 
individuals belonging to each eſtate, whether 
noblemen or commoners, had been apparelled 


preciſely after the ſame faſhion. 


Theſe repeated injunctions, enforced as they 


were by the impoſition of penalties, and even by 


threats of excluſion, ſeem never to have been 


carried into full or exact execution. Robes were 
at laſt got by the nobility : The Dukes and the 


Farls, as well as the Lords, wore ſcarlet, orna- 
mented with bars of ermine; a Duke with five, 


an Earl with four, a Lord with three: But no 


diſtin habit was ever aſſumed by the Burgeſles, 


or even by the Barons (7). 
D 4d 4 un. 
100 Parl 1457. e. 76. (r) Mackenzie's Obſerv. on 
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to provide. The only cerfons de there 

are Earls, Lords of Parliament, Commiſſioners 
of Boroughs, and Men of Law (7): But it can- 
not be ſuppoſed that an ornament, allowed to 
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en 


XVII. Au ox the Ronuins: a man, whoſs 
fortune entitled (H) him to a horſe, was placed by 
the conſtitution in a rank ſuperior to the popu. 


lace; and FooTMaN is the name uſed by the 
Greeks for a ſlave (r). In Scotland, neither 
ability to maintain, nor the fact of keeping a 


horſe, marked any order of the citizens; but a 


more juſt, and even a more political rule took 


place. Every perſon who, with money earned 
by induſtry or acquired by ſucceſſion, could afford 


it, was allowed that conveniency: And in the 
Scotch armies, almoſt all who could obtain it 


were wont to perform their marches carried on 


that animal. The deſtruction cauſed to the crops 
on the ground by the multitude of horſes which 
were brought to the field, and the confuſion and 
incumbrance created in the hoſt by their number 


and unwieldineſs, together with the difficulty 
often found in ſubſiſting them, at laſt obliged that 


important article to become an object of parlia- 
mentary regulation. In 1540, every individual 
was {till permitted, by a ſtatute, to ride to the 


place at which the troops were required to 
aflemble : But all the ſoldiers, officers as well as 


privates, were ordered on their arrival at the ren- 


* to return their horſes, and to proceed 


on 


60 Tit. Liv. I. 43. e in er 33. in huge 40. 


—Plin 33. 2. (.) Avdgarodoy, 


th 
oc 


on foot. Some indulgence, however, was grant- 
ed to a few, on whom this hardſhip was reckoned 
improper to be impoſed ; and Barons, or great 

landed men, were permitted, as well as Earls and 
Lords, to march on horſeback (2). A fimilar 
diſtinction was made in the weight and the ſplen- 
dour of their harneſs, and perhaps in the nature 
and the wind of their weapons ww 


XVIII. 10 inexperienced times, a a fow years be- 
ſore 1587, people, whoſe income amounted not 
to two thouſand marcs, or fifty chalders of corn, 


clear a-year, were forbidden among us by legiſla- 


ture to wear gold, filver, velvet, ſatin, damaſk, 
taffatas, embroidery, fringes, lawn, cambrick, 
or even woollen imported from foreign countries. 
Knights, however, and landed gentlemen, as 
vell as Dukes, Earls, and Lords, of adequate 
fortunes, were allowed theſe fineries ()). 


XIX. Or all the inventions of vanity, perhaps 
the moſt frivolous are armorial enfigns; but, 
conſidered in a philoſophical view, they afford to 
profound thinkers, who delight to examine the 
mechaniſm of the mind, a curious example of 
| that | 

: (a) Parl. 1540. c. 65 = 
(X) Parl. 1540. c. 57.— St. * c. 23. 
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that powerful principle termed Aſſociation of 


Ideas, by which thought is continually led in its 


Progreſs, and one image preſents to the fancy 


another which has been diſcovered by experience, 


or which is ſuppoſed from habit, to be connected 


with it. Theſe badges, being intended to diſtin 


guiſh perſons by whom martial atchievements or 


noble deeds had been performed, it 1s probable, 
were originally perſonal, and were adorned, 
perhaps, with deſigns or emblems ingeniouſly 
expreſſive of the actions which had procured 
them ; but, forming a part of the eſtates of the 
perſons who had obtained them, and at their 


deaths paſling to their heirs, they at laſt became 
relics, reſpected and precious, which, connec- 


ting their poſſeſſors with thoſe on whom they 
had been beſtowed, men would be proud to 


diſplay: And they would be carefully preſerved 
on that account, as the fancies of thoſe to whom 
they were ſhown, as well as of thoſe to whom 
they pertained, would be conveyed by them, 


with quickneſs and with vivacity (2), to the per. 
ſons who had atchieved them. Arms came 


thereby to be converted into marks of deſcent; 


and obſcure hieroglyphics were gradually ſubſti- 


tuted for ſolid inſtruments adorned for ſhow, 


but made for uſe. Hence ranks, as well as pe- 
= | | digrees, 


| (z) P. 230. 231. 232. 275. 276. above. 


* 


vented to expreſs its vain enigmas. 
In England, the technical terms, employed in 


Heraldry to expreſs tints, riſe with the rank of 
the perſons to whom they are aſſigned. The 
coats of noblemen are blazoned there with pre- 


cious ſtones; topaz, pearl, diamond, ruby, ſap- 
phire, emerald, amethiſt, jacinth, ſardonix: Thoſe 


of Princes by the great luminaries of heaven; 


Sol, Luna, Saturn, Mars, Jupiter, Venus, Mer- 


cury, Dragon's head, Dragon's tail: But this 


diſtinction is not obſerved in Scotland. Among 
us, in blazoning the arms of the gentry, the ſame 


inguage has always been uſed as in deſcribing | 


thoſe of the nobility (a). 


XX; Tar n 4 who were admitted 


o engage at tournaments, during the time they 
vere ſuſpended in expectation of challenges, 


vere attended by Eſquires; they were alſo diſ- 
payed ſome time before the encounter, to vouch 
the rank of their Lords; and, at advancing to 
combat, they were carried by Squires, who 
marched by the ſides of the combatants. Sup- 


porters, a days clermed peculiarly honourable _ 
among 


(2) bene ch. 4.—Niſvet V. i. ch. e 
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ligrees, \ were diſtingiſhed by fanciful conceits; 
and a jargon, adapted by its myſteriouſneſs and 
by its harſhneſs to puzzle and to amaze, was in- 
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among thoſe learned in heraldry, are limited, 
by the Doctors in that vain ſcience, to perſons 
who either are noble in the ſtrict ſenſe of this 
word, or at leaſt are advanced to honours which 
require, that, at their inſtallation, they be con. 
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ducted to the Sovereign by two perſons of like 
high quality. But, in Scotland, many com- 
moners, not poſſeſſed of either title, carry their 


arms ſupported by bearers. Not only are the 


chiefs of names all poſſeſſed of that patent mark 
of ſuperior dignity; ſeveral interior families hare 


been prompted, by a mean vanity, to aſpire to an 
empty honour, which, with them, can only ſerve 


to make ſpectators recollect that their birth de. 
nies them pretenſions to it (5). 


XXI. Ix moſt countries, thoſe elevated by 


their high rank into hereditary counſellors, and 


even Peers of the Crown, have been diſtinguiſhed 
above inferior orders by an ornament reſembling 


the diadem of royalty: But in Scotland the no. 


bility ſeem not, in ancient times, to have been 


_ diſcriminated from the commons in that manner, 


In old regiſters, in old ſeals, in old buildings, the 


arms, even of Earls, are not -embelliſhed with 


coronets; a diſtinction which probably was not 
aſſumed by them before the days of James V. 
| | | Ard 


(5) Mackenzic, ch. 31.—Niſbet, V. 2. P 4. ch. 7. 


the 
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And it was only in 1665 that theſe embelliſh- 
ments were ny to Lords (c). 


XXII. Dune the reign of Charles I. the 
Scotch Parliament, infected by a narrow ſyſtem, 
made an act (d), reſtraining the expences of mar- 
rages, of baptiſms, and of burials. Lord Foun- 
ainhall, whoſe reports are full of anecdotes, after 
relating, in the ſtriQtures left by him on that 
Parliament, that the noblemen, offended becauſe 
the biſhops wives in the bill had been termed 
Ladies, reſolved, in order to teach them humility, 
to ſuffer their ladies to be termed wives, takes 
notice, that an altercation aroſe in the Houſe 
about allowing the funerals of the ſmall Barons to 
te attended by an equal number of mourners as 
lioſe of the great Barons; and that on this occaſion 
Mackenzie, the antiquary, who was afterwards 
created Earl of Cromarty, but who was then a 
commoner, replied in a heat, © That the Lords 
ought to remember they were all ranked in 


'0ne ſtate; and that himſelf had, under the 


great leal, a right to 88 under a canopy (e). 
XXIII. 


(c) See a regiſter of arms, done by Sir David Lindſay of 
tie Mount, Lion King at Arms, in 1 542 Eran 30. 
—Niſdet, V. ji. p. 4. ch. 8. 

(4) Parl. 168 1. c. 14 (e) V. 1. 3 
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always maintained between the gentry and the 


Peers; and that parity diſcovered itſelf in articles 


been mentioned. 


upon them, the feudal law inveſted Lords with a 
power of controlling thoſe, who held lands of 
them by military tenure, in an article in itſelf 


in marriage to his vaſſal; and the vaſſal, if he 


thoſe of their Lords (/), and was tolerated in 


XXIII. In Scotland a greater equality way 


nobility, than in other countries in which ranks 
were more early diſtinguiſhed with an exa& pre- 
ciſion. Landed gentlemen deemed themſelves, 
and were' even held by law, little inferior to 


more important than any which ove hitherto 


Among the artifices employed to maintain ſu— 
periors in their authority, and vaſſals dependent 


uncommonly delicate to every mind of ſenſibility, 
and important indeed to the happineſs of life. 
A ſuperior was legally entitled to offer a woman 


married another after a requiſition had been 
formally made on him, forfeited to his Lord 
double the portion which it might reaſonably be 
ſuppoſed he ſhould have got by his wife, This 
barbarous cuſtom was plainly calculated, among 
other things, to reſtrain feudatories from con- 
tracting alliances with families at enmity with 


North Britain till the ipecies of tenure which im. 
F | | | h plied | 


(/) Reg. Mai, 1. 2. C. 48. 8 6. to 
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plied it had been aboliſhed by legiſlature in 
1747(g): But its brutality was ſomewhat miti- 
gated even in ancient times, becauſe the ſuperior, 
in order to be entitled to the incident, was 
bound to offer a match of which it would not be 
beneath his vaſſal to accept. Equality was eſti - 
mated here not by fortune, but by rank and by 
quality, and all freeholders were held equally 
noble. It was not accounted any diſparagement 
to offer the daughter of a commoner, poſſeſſed of 
property in land, to an Earl or even to a higher 
dignity. A gentleman's daughter was reckoned 
a match for a Peer, and it was not imagined that 
either his blood would be contaminated, or his 
lignity would be affronted, by that connec- 
lon (9). 


XXIV. In England, a Lord, ſpiritual or tempo- 
al, who, in travelling at the royal command, 
pſcs through any foreſt belonging to the King, 
s entitled both in going and in returning to kill 
one or two of the deer (i); a privilege tranſcribed _ 
mo our e concerning 3 which are 

| ſometimes 


(2) 20mo G. II. c. 50. 5 
0 Craig, L. 2. d. 21. f. 23.— Stair, k. 2. t. 4. $ 59.— 
Macdouall B. 2. t. 4. 9 59. 

(i) Blackſtone, B. 1. ch. 2. f 4. damon 8 Obſervs- 
tons, — Foreſt, ch. 10. p. 34. 
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ſometimes aſcribed to William the Lion, but do 
not perhaps form an authentic part of the Scotch 
laws. That right, if ever enjoyed by any in 
Scotland, is granted in them to commoners whoſe 
eſtates are raiſed to baronies, as well as to Ruben 


and to Earls (0. 
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1 | XXV. TRE Scotch nobility never arrived at 


. ſeveral diſtinctions which are now held to belong 
| } to their order. Noblemen, as well as commoners, 
. ; were obliged to attend the judges on their cir- 
YF cuits (J): It was not till the year 1710 that they 
# were diſcharged from performance of this obli- 
uf gation (m). They were even bound, in the cha- 


racter of freeholders according to their tenures, 


| | to give ſuit and preſence in the head courts of the 
'N ſheriffs of their counties (2), perhaps under an 
„ huonorary exception made in an old ſtatute () in 
I 4 favour of Biſhops, of Abbots, and of Earls, who 
#8! wer? permitted to — their ſtewards, 
ö 1 XXVI. In ancient times, che beim apparent of 
1 noble. 


(+) Leg. Foreſt c. 14. 
(1) Stat. Wil. c. 2. 9 1.—Treatiſe of Crimes, 0 oct to 


Reg. Maj), Title, Zu/tice Air, T. 9. ch. 17. 18. anl. 
8 1489. c. 33.— Parl. 1587. c 82.— Keith, p. 198. 199-— 
„ Skene, word /ter.—Qu. An. c. 79. —St. Dav. II. c. 9. 
5 ; () 8vo Annz, c. 14. 
i 4 | () Parl. 1429. c. 144.—Parl. 1540, — 
bs (s) Stat. Wil. c. 2. 9 3. 
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noblemen were not Siler; according to 


the ranks of their fathers, by the title of Marquis, 
of Earl, of Viſcount, or of Lord, but were com- 
monly diſtinguiſhed by the appellation of MAs TER. 
The Earl of Arran, ſon of the Duke of Chatel- 
herault, who was Regent during the minority of 
Queen Mary, ſeems to be the firſt that in Scot- 
land aſſumed a denomination of Peerage. Mur- 
doc, fon of the Duke of Albany, appears indeed, 
in England, to have ſometimes been termed Earl 
of Fife (y); but, though a prince of the blood, 
even he was oftener denominated Maſter of Fife, 
or ſimply Murdoc of Fife (): And the old fa- 
ſhion continued long after the beginning of the 
wen century G ö 


XXVII. Buroxs 15 87 the eldeſt ſons of noble- 


men were not diſabled, more than thoſe of com- 


moners, to fit in the legiſlative aſſembly. Among 
the members who fat in 1560, your Lordſhip will 
find the Maſter of Mariſchal, the Maſter of Glen- 
cairn, the Maſter of Lindſay, the Maſter of Sin- 
clair (). But, after the conſtitution of Par- 
lament had been reformed in that year, the con- 
| 3 ſequences 


| ( Rymer, IX. 2. 286. 5 | 

(4) Rymer, IX. 48. 125. 244. 250. —Fordun, l. 15. c. 14. 
(r) Pitſcottie, p. 356. 368. 379: — Parl. 1488. c. 8. 
() Keith, p. 146. 
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ſequences of repreſentation, the nature of Peer. 
ages, and their diſtinction above the rights of 


commoners, diſcloſed themſelves by degrees, and 


a diſability was impoſed, from the nobility of 
their fathers, on the eldeſt ſons of Peers. Hence, 


on the advancement of Sir George Mackenzie to 


the dignity of Viſcount of Tarbat, a writ was il. 
ſued in 1685 to the freeholders of Roſs-ſhire to 


clect another commiſſioner in room of his ſon, 


who had been incapacitated by that promotion. 
In the convention of eſtates, Lord Livingſton, 


eldeſt ſon of the Earl of Linlithgow, was on that 
account adjudged in 1689 incapable to repreſent 


the borough of Linlithgow ; and William Hig- 
gins a ſchoolmaſter, who afterwards became mi- 
niſter of Tweedſmoor in Tweeddale, was found 
to have been duly elected (:). In 1708, Lord 


Johnſton, eldeſt ſon of the Marquis of Annandale, 
was appointed commiſſioner for the county of 


Linlithgow, and Lord Haddo, eldeſt ſon of the 
Earl of Aberdeen, was choſen to repreſent Aber- 
deenſhire : But, after a full argument on their 
eligibility, a motion was made in the Houſe of 
Commons, © That the eldeſt ſons of the Peers ol 


Scotland were capable, by the laws of Scotland 
5 ä cc at 


(:) Records of Parl. 23d April 1685, Records of Pail 
18th March 1689, cited in the Journals of the Houle of 
Commons, 27th Nov. 1708. 
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at the time of the Union, to elect or be elected 


% commiſſioners for ſhires or boroughs to the 


« Parliament of Scotland; and, therefore, by the 
« treaty of Union, are capable to ele& or be 


* elected to repreſent any ſhire or borough in 


“Scotland to fit in the Houſe of Commons of 


« Great Britain ;” and a queſtion put on this 


motion paſſed in the negative. Next day, new 


writs were ordered for electing other commiſſion- 
ers in room of thoſe noblemen 00. 


XXVII. IT i is a maxim u eſtablithed 1 in the four 


dal law, that all criminals mult be tried by their 
equals ; but either the nobles of Scotland were 


deprived of that right, or landed men were held 
to be fully their peers. Not only were they 
triable for crimes by the ordinary judges by 


whom other offenders were tried; the perſons 


impanelled on their juries were not required to 


be noblemen. In the trials of the Duke of Al- 
bany, of the Earl of Lennox, of Lord Lyle, of 
the Earl of Bothwell, of the Earl of Morton, of 
the Earl of Gowrie, of Lord Balmerino ; in all 
the trials of noblemen with which I have met, 
commoners are found on the inqueſts (x). 

Ee 2 XXIX. Tue 


(1) Journals of the Houſe of Commons. —Scot's Hiſtory 


of Scotland, p. 746. 
(x) See note (0) at the end of the volume, 


Dee. 4. 


1708, 
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XXIX. Tux privileges of Peerage ſeem to have 
been wholly unknown in Scotland, At the Re. 
volution the Scotch Peers had not yet attained an 

immunity from arreſts.  Conceptions, indeed, | 
both more correct and more lofty than could be 
entertained by a people who, till the Reſtoration, 
had had no reaſon to apprehend either the power 

or the influence of the Crown, began then to be 
conveyed to the Scots, concerning the vaſt im. 
portance of which the perfect freedom of the I:. 
giſlative guardians of their rights would be to 
their preſervation, and even concerning the poli- 
tical propriety of placing each individual among 
their legiſlators, as near as might be, on an exact 
level with the King. On that account, in the 
firſt year of the preſent century, perſonal liberty 
was ſecured to members of Parliament by an ex- 
preſs clauſe, inſerted in a famous (y) act, ſome- 


times termed the Great Charter of North Britain, 
But the protection eſtabliſhed by that ſtatute was > 
limited to thoſe who were actually attending their . 
duty during the ſeſſions of that aſſembly, as wel : 
as granted indiſcriminately to the Commons and : 


to the Lords: And it was only in conſequence ot 
the communication, which was ſtipulated to tlic 
nobility in the treaty concluded at the Union, ot 
all the privileges enjoyed before it by the om 

| , 


-(y) Parl. 1701. e. 6. 


N ES a _ _ 
3. ? 
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of England, that the Peers of Scotland became 
entitled to a perpetual exemption from perſonal 


execution. Hence, before that ara they were 
frequently neceflitatud, no leſs than other men, to 
retire into ſanctuaries for ſhelter ; and protections _ 


were often obliged to be ſupplicated (z) by them 


from LN for debt. 8 


XXX. 3 the iſt df May 1707 a Scotch 


Peerage, being a reſignable quality, became ut- 
terly extin& on the condemnation of the prelent 


poſſeſſor of it either for high treaſon or for any 
other crime which inferred loſs of honour,” and 
could not afterwards revive in any of thoſe who 
might otherwiſe have ſucceeded to it. Ihe de- 
volution too of the right, on a perſon condemned 
before the ſucceſſion opened to him, cauſed an 


extinction of the dignity, no leſs than a fortciture 
of every other thing, which devolved to him du- 


ring the diſability produced by his guilt. Even 
the ſtatutes, paſſed after the Revolution in favour 
of the heirs of entail of perſons convicted of trea- 


ton (a), preſerved. not their honours ; and noble 


Ee 3 © ite, 


(=) Parl. 1663. c. 1. (not printed. )—Stair's Deciſions, 
12th Feb. 1663, Earl of Southeſ v. Broomhall.— Foun- 
tainhall's Deciſions, 23d June 1681, Farl of Annandale. 

(a) Parl. 1690. c. 33.—8ee Erſkine, B. 4. t. 4. 5 20.— 

Parl. 
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titles, forfeited before the Union, cannot now be 
claimed with effect by any of the race intended to 
inherit them. But perſons, convicted or attainted 
of high treaſon in Scotland, were declared, by 
Parliament, in the reign of Queen Anne (6), to 
be thenceforth liable to the ſame pains, penalties, 
forfeitures, and corruption of blood, as perſons 
convicted or attainted of it in Eng! and; and im- 
portant alterations were made on the Scotch lay 
by that ordinance. 
Caſeof In 1716 Kenneth Sutherland Lord Duffus 
W. declared by an act of parliament to ſtand 
attainted of high treaſon in caſe he ſhould not 
render himſelf to a juſtice of peace on or be- 
fore the laſt of June 1716 (c). After the death 
of Kenneth Sutherland, his eldeſt ſon Eric Su- 
therland in 1734 preſented a petition to his Ma- 
jeſty, claiming the Peerage, and ſtating, that t 
his father had determined to ſurrender himſelf to u 
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juſtice, but that on his way to execute his reſo- / 

lution he had been arreſted at Hamburgh, and 8 

having been ſent a priſoner to England, he had al 

been reſtrained by force ſrom ſurrendering in g 

April 5. terms of the ſtatute, Lord Delawarr, from the ru 
1734: Bn ar 


Parl. 1455. c. 44-—Parl. 1584. c. 18.—Parl. 1644. c. 33: 
— Pail. 1689. c. 33.—Parl. 1696. c. 24.—AQs of Sed. 12th 
Tune 1739—40. () 7mo An. c. 20. 

(c) imo Georg. I. c. 12. £4 
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Lords Committees for Privileges, to whom his 


petition was referred, reported to the Houſe of 
Peers, That the Committee had taken the peti- 
tion into conſideration, had heard counſel as well 


on behalf of the Crown as of the petitioner, had 
alſo heard the judges, who attended the Com- 
mittee, on ſome points of law propoſed to them; 


and were of opinion, That the petitioner has not 


a right to the honour, title, and dignity of Lord 


Duffus. The Houſe agreed to the report, and 


ordered it to be laid before the King (d). The 


argument there maintained by both parties ſeems 
to have reſolved into an inquiry concerning the 
truth and the conſequences of the facts alleged 
by Eric Sutherland, or into a queſtion whether 
Lord Duffus ſtood attainted at his death. At 


the time of pronouncing the judgement, the na- 


ture of Scotch Peerages was but imperfectly 


underſtood even by thoſe who poſſeſſed them: 
And it appears to have been admitted by Eric 


Sutherland, that the ſucceſſion of all the deſcend- 
ants of Lord Duffus was impeded by the taint | 
given to his blood by the attainder which cor- 


rupted it; a propoſition, to which ſome lawyers 
are inclined to think that aſſent cannot be given 


entirely without heſitation, as it ſeems not caſily 


MES: > re- 


(4) Tovrnals, 18th March fad 5th April 1733-4. 
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reconcileable to other deciſions, pronounced in 
ſubſequent caſes. | 

It is agreeable to common ſenſe, they ſay, as 
well as to material juſtice, that a man cannot 


either forfeit or alienate a thing which is not his 


own, or more than belongs to himſelf. In con- 


ſequence, an heir of a Peerage, or an heir of en. 


tail, who is attainted and dies before the ſucceſ. 
ſion devolves to him, does not forfeit the dignity 
or the lands. Eſtates ſtrictly entailed, not being 
the abſolute property of the preſent poſſeſſor of 
them, are not diſpoſable by him. Every heir, 
ſubſtituted by an entail, has a ſtrong and a ſeve- 
ral right, which conſtitutes in his perſon an in- 


dependent and a diſtinct intereſt, that cannot be 


defeated by any of thoſe prior to him in the line 
of deſtination ; and as he cannot be diſappointed 


even by the perſon who is in immediate poſſeſſion 


under the entail, neither can his ſeparate and 


proper eſtate be forfeited by any offence com- 


mitted by another. The blood however of an 


attainted perſon is corrupted, or by the taint 
then acquired by it ceaſes to be inheritable, and 


his poſterity cannot take by deſcent from a re- 


moter anceſtor any thing to which they mult 


connect a title through him. Hence corruption 
of blood, which is, a legal conſequence of an at- 
tainder, bars not ſucceſſion in all caſes. Each 

| I perſon, 
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perſon, who ſucceſſively inherits an entailed 
eſtate, does not repreſent his predeceſſor, and is 
not anſwerable for his deeds, but takes it in ſome 
ſort in the character of donee, by the will or 
grant of the donor, as if it had been directly 
conveyed to himſelf perſonally by the original 
owner who created the general limitations that 
operate in his favour. A traitor, therefore, in 
poſſeſſion of tenements ſecured againſt his acts 
by an entail to others after him, forfeits them or 
rather their fruits during his life; and as after 
his death the heirs ſubſtituted to him, in caſe he 

has not incurred an irritancy of his right, and 

is not in conſequence diveſted before his at- 

tainder, can complete their titles only either by 

ſerving themſelvag heirs to him, the perſon laſt 
ſeiſed in fee, or by diſannulling the right that 
was in him, the forfeiture muſt continue in force 
during the exiſtence of ſuch iſſue, deſcended of 
his body, as would have been inheritable to the 
eſtate in caſe he had not been attainted of trea- 
ſon, becauſe the corruption of his blood, conta- 
minating that of every perſon in whoſe veins it 
flows, forms an impediment to the ſucceſſion of 
all his deſcendants who muſt connect through 
him. Collaterals, to whom its influence does not 
extend, are not obſtructed by it (e). : 
Lo „ But 
(e) 16th Nov. 1750 and 18th Feb. 1752, John Gordon 


v. 
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But dignities, they obſerve, are in a ſituation 
very different from property. Honours are not 
enjoyed by any perſon, to whom they devolve, 
under the will or right or inheritance of his an. 


ceſtor, but are derived to every poſſeſſor of them 


ſolely from the favour and the gift of the King; as 
if each ſucceſſive individual, poſſible to come in- 


to being and to inherit them, had been diſtincty 


foreſeen, particularly named, and originally call. 
ed in the royal charter which granted them. In 


| conſequence, a Peer requires not a ſervice, a con- 


veyance, or the uſing of any form, to acquire a 
dignity that is caſt on him by deſcent, but on the 
death of his anceſtor is fully invglted with it 
fay aſſume the 
title at pleaſure; and corruptyM of blood opc- 
rates not on ſucceſſion to Hours. Hence a 
Peerage (/, they infer, is not now forfeitable 
during a longer period than the life of the indi 
vidual who was attainted, without diſtinction 


whether he was poſſeſſed of the dignity at th: 
time of his attainder, or the ſucceſſion devolved 


to him afterwards; and they conclude, that on 
his death his children, no leſs than collaterals, 
are entitled to it, becauſe they all equally take 

| | , 


v. his Majeſty's Advocate.—Judgements of the Houſe of 
Lords, 2 1ſt May 1751 and 1754, given on the appeals ta. 
ken in theſe caſes. (/) P. 30). 308. 309. above. 
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it per formam doni, and are not obliged: to con- 
nect their title through him, or indeed formally 


to eſtabliſh any in their perſons, Their reaſoning, 


too, they inſiſt, may be ſupported by authority. 
In 1677 King Charles II. by letters patent 

cranted the dignity of Lord Sinclair to Henry 

binclair and the heirs-male of his body; next, 


Sn 


to John Sinclair, brother of Henry, and the 
heirs-male of his body ; then, to Robert Sinclair, 


George Sinclair, and Matthew Sinclair, and the 
heirs-male of their bodies reſpectively in their 
order. In 1723 Henry Lord Sinclair died, lea- 


ring five ſons, John, James, William, Henry, 


and Matthew; but in 1716 his eldeſt ſon, John 
Sinclair, under the title of Maſter of Sinclair, 
had been attainted of high treaſon by parliament, 


and his ſucceſſion &n the death of his father was 


1723. 


impeded by that attainder. Hence the honours 


continued dormant during his life, but were not 
extinguiſhed by his forfeiture and ſurvivorſhip ; 


an eſtabliſhed as well as important propoſition. 
In 1783, after the failure of all the heirs called 


before him, the Peerage, being claimed by 


Charles Sinclair, great-grandſon and heir-male of 


Matthew Sinclair, a perſon named. in the patent, 


was adjudged by the Houſe of Lords to belong 
e to him (2). 
In 
69 Caſe of Charles Sinclair 43 exhibited to the Houſe 
of Peers. —See note (N). 


1783. 


Atholl. 


1716. 


1725. 


deſt fon, William Murray Marquis of Tullibar. 


Caſe of Lord Viſcount Bolingbroke.— Journals, zoth April 
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In 1703 John Murray Marquis of Atholl wig 
created Duke of Atholl by a patent, under a li 
mitation to the heirs-male of his body. Hig «|. 


dine, in 1716 was attainted of high treaſon ()), 
and in 1747 died without iſſue. His ſecond ſon 


Lord James, under authority of acts of parla. 4 
ment (i), ſucceeded on the death of his father to 
his honours as well as to his, eſtate, but leſt 1 
daughter only. In 1746, Lord George Murray, 
another ſon of John, next in ſucceſſion to the dig. 
nity, was alſo attainted (#); but he died in 1765 
before his brother James. On the death af 
James Duke of Atholl in 1764, John Murry, 

eldeſt fon of Lord George, claimed the Peerage, F 

and was found by the Houſe of Peers to have; 4 

right | to it 18 (H. Lord George, baving died be. 1 
fote 

3 of 

(5) imo Georg. I. 0. 2. | + Y 

() imo Georg. I. c. 2. 6to Georg. II. c. 14. not wi 


printed. (4) 19no Georg. II. c. 26. 

(/) Reſolved and adjudged by the Lords ſpiritual and tem: 
poral in parliament aſſembled, That the petitioner hath a 
right to the titles, honours, and dignities of Duke of Athcl, 
Marquis of Tullibardine, Earl of Strathtay and Strath- 


ar 
ardle, Viſcount of Balquidar, Glenalmond and Glenlyon, 5 
Lord Murray, Balvenie, and Gaſk, claimed by his ſaid pe: : 
tition. Journals, 2d — 7th February 1764. — See Caſe of 3 
0 


Lord Lumley cited in Dowtic's Caſe, 3 Coke, 11. 6.—— 
Mantlet's Caſe, Cro. Eliz. 28.—Hobert, 334.—Hale, 3305 


1751, Drummond v. his Majeſty's Advocate. 
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ſore Duke James, could not forfeit the honours 


Wag 


; yen for a moment; and it was held not to bar 
h ; the pretenſions of Mr Murray, that his propin- 
E „ 9 .. 0 
, duty was connected to his uncle and to his 

ar. 


ſon 
lia. 
to 


tainder. 


de. 1 | 

* Heraldry; on which it is almoſt beneath a man 
oel any underſtanding to waſte the attention of a 
„ noment. But trivial facts may ſometimes fur- 


niſh apt proofs, and amuſing examples, to con- 
firm or to illuſtrate general principles; and your 
Lordſhip, on that account, will excuſe me for 


great expence of time, of labour, of pleaſure, and 
— WT © pirits, I have now concluded it, out of mate- 
| | rials 


grandfather through his father, a perſon whoſe 
0 blood was corrupted in fees ſimple by an at- 


My Lord, ſome of the preceding obſervations : 
Late to ſubjects, inſignificant and deſpicable in- 
deed; Pedigrees, Arms, Supporters, Tinctures, 


having incidentally preſented matters of conceit, 
and articles of vanity, to your ſerious conſidera- 
tion. My argument ought to be full. At a 


* 
111 
1 
7 


. 
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Poſſibly, little advantage or information will be 
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rials perhaps ſlender for the fabric reared from de 
them. In all its parts my attention has been fit 
ſteadily directed to the real good of my coun- T 
try. The ardent affection I bear to Scotland c0 
impoſed on me an indiſpenſable obligation to it 
expreſs my ſentiments with freedom. A man, be 
ſincerely attached to its proſperity, will dif. tl 
dain to flatter prejudices and habits which the th 
eſſential intereſts of thoſe who cheriſh them, 2s ee 
well as a juſt regard to national union, require be 
to be corrected and overcome; and, on a com- tec 
parative view of its preſent ſtate, muſt alſo be ci 
pleaſed to diſcover many circumſtances of much ſel 
ſatisfaction. The people are become more in- He 
duſtrious, as well as very civilized ; their houſes, bee 
their property, their perſons, are perhaps not les tne 
ſafer than thoſe even in the ſouthern parts of the ceſ 
iſland; labour and manufactures are promoted, cla 
and flouriſhing in ſeveral places; commerce is pre 
increaſing or encouraged ; agriculture is reſpet- eve 
ed and ſtudicd ; propoſals of improvement are iſe 
examined with attention, or heard without ſcorn; we 
the capital, by additions continually making no! 
it, is growing extenſive and elegant ; inventions cla 
and arts, the ornamental as well as the uſeful, are c1 
Cultivated and patronized ; and the Scots have ac- mi 
quired a celebrity in literature as well as in arms. ol 
im 


3 de- 
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derived to them from my Diſcourſe; yet one bene- 
fit, if no other, may perhaps be reaped from it. 
Thoſe who ſhall afterwards be called to judge 
concerning Peerages, I hope, will be aſſiſted by 
it to more accurate ideas, than have hitherto 
been entertained, of the objects about which 
their judgements are demanded ; and, perhaps, 
they will alſo be furniſhed in ſome caſes with ob- 
jections ſufficient to check attempts which may 
be made, after long intervals, to revive antiqua- 
ted dignities. Obſolete claims are always ſuſpi- 
cious; and ſtrong preſumptions, almoſt of them- 
ſelves deciſive, muſt in every inſtance lie againſt 
them. It is very poſſible that honours may have 
been uſurped by families who had no right to 
mem; but it is ſcarcely ſuppoſable that the an- 
eſtors of any who pretend to dignities, if their 
caims had been valid, would have ſuffered their 
pretenſions to remain dormant for centuries, or 
even for generations. Their forbearance is of 
elf ſufficient to eſtabliſh, that they not only 
were known by others, but knew themſelves, 
not to have a good title to them, and that their 
claims, if entered, would have been rejected with 
contempt : And their heirs ought not to be per- 
mitted, at a diſtance of ages, to take advantage 
ot the obſcurity in which objects are commonly 
nvolved by antiquity, for the purpoſe of arri- 

e £ viiig. 


„ ADDITIONAL. & 


ving, by means that approach to impoſition, at 

a poſſeſſion which it cannot eaſily be believed 

HB either they, or their predeceſſors, had juſt pre. 
4 | tenſions to attain. 
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2 OTE (A) p. 116—125. 


Proof of the account, given in See. VI. Book J., of the 
e of 9 the Parliament of Scotland: | 


An AR | uſualh e's by the King in Council befor alli | 
a Farliamont i in Scotland. 


THE King's Majeſty, with advice of his council, 
has ordained a parliament to be proclaimed to 
begin in the burgh of Edinburgh, the day of 
| for ordering, treating, and concluding, of ſuch great 
matters as inſtantly occur concerning the King's grace, 
the weal of his realm, and the lieges thereof: There, 

„„ "T4 2 | fore, 
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N fore, ordains the Director of the Chancery to direg 

| precepts to all Prelates, Barons, Commiſſaries, and be 
i} Baillis of boroughs, and all others our Sovereign qu 
| Lord's freeholders within this realm, charging them D: 
i to appear the ſaid day and place, for their advice to = 
1 be had in ſuch things as, at that time, ſhall be pro. vic 
4 . poſed to them.” Eſſays on Britiſh Antiquities, eſſa, Pr 
4 ConsTITUTION OF PARLIAMENT.—Sece alſo Mac. g 
lf kenzie's Remarks on Lord Lovat's Anſwers to Fraſer. 

| dale's Condeſcendence. 

. ; 
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Brief iſſued on that Act out of Chancery. 


7 tor 
4 &« Jacobus, Dei gratia, Rex Scotorum, Vice-comiti lun 
4 et Ballivis ſuis de Argyle, ſalutem. Quia ordinayimus 111 
4 | parliamentum noſtrum tenendum apud Edinburgh, et ſun 
11 inchoandum die Sabbati, octavo die menſis Julii pro- rie 
3 | xime futuri, cum continuatione dierum; vobis praeci- tent 
4 pimus et mandamus, quatenus ſummoneatis, ſeu pub- nen 
lice ſummoneri faciatis, omnes et fingulos Epiſcopos, 7 
. Abbates, Priores, Comites, et Barones, et cacteros - 
|. libere-tenentes totius balliae veſtrae, et de quolibet | 

5 burgo tres vel quatuor de ſuſſicientioribus burgenſibvs nfl 
. ſufficientem commiſſionem habentibus, quod comps- 28 
reant coram nobis, dictis die et loco, in dicto noltro 5 
5 parliamento, una cum aliis regni noſtri praelatis, pro- 8 
F ceribus, et burgorum commiſſariis, qui tunc ibiden * 
| propter hoc intererunt congregati 3 ad traCtandum, * 
I concordandum, ſubeundum, et determinandum ea quae A 
„ in dicto noſtro parliamento, pro utilitate regni noſi 40 
1 et reipublicae, tractanda ſuerint, concordanda, ſub- 2 
ll eunda, et determinanda : Et vos Vicecomites ſiis 8s! 
„ ibidem dicto die, habentes vobiſcum ſummonitionis * 
. veſtrie quil 
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veſtrae teſtimonium, et hos breve: Et hoe: ſub poena 


quae competit in hac parte, nullatenus omittatis. 


Datum ſub teſtimonio noſtri magni ſigilli, apud Haly- 
rude-houſe 15to die menſis Maii, anno regni noſtri 
riceſimo 1587. —Vicecomiti et Ballivis ſuis de Argyle. 


Pro parliamento.“ Stair, B. 4. t. 3. $ 16.—8See allo 


lays on Britiſh Antiquities. 


Title prefixed to the Acts of Robert III. 


« Parliamentum Domini noſtri Roberti tertii, Sco- 
torum Regis illuſtriſſimi, tentum apud Sconam, die 


lunae 21mo Februarii, anno gratiae 1400mo, regni ſui 


imo, cum continuatione dierum ſubſequentium; 
ſummonitis et ibidem vocatis, more ſolito, Epiſcopis, 
krioribus, Ducibus, Comitibus, Baronibus, Libere- 
tenentibus, et Durgenſibus, qui de Domino noſtro te- 
nent in capite.“ 


Title prefixed to the Eighth Parliament of James I. 


« In parliamento octavo vel concilio generali illuſ- 


riſſimi Principis Jacobi, Dei gratia Regis Scotiae, ten- 
to apud Perth, et inchoato, ratificato, et approbato, 


lanqum ſufficienter et debite praemonito, per tres 
regni ſtatus, 12mo die menſis Julii, anno Domini 


1428vo, cum continuatione dierum et temporum 3 


ſummonitis et vocatis, debito modo et more ſolito, 
Epiſcopis, Abbatibus, Prioribus, Comitibus, Baroni- 


bus, et omnibus Libere-tenentibus, qui tenent in ca- 
pite de dicto Domino noſtro rege, et de quolibet bur- 


go regni certis burgenſibus; comparentibus omnibus 


lis qui debuerunt, voluerunt, et potuerunt intereſſe; 
qubuſdam vero abſentibus, quorum quidam fuerunt 
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legitime excuſati ; aliis per contumaciam ſe abſentan. 
tibus, quorum nomina patent in rotulis ſectarum, quo. 
rum quilibet adjudicatus fuit in amerciamento decen 
librarum ob ejus contumaciam.” —See alſo the title 
prefixed to the firſt ſtatutes of Robert I.; to the ſixth, 
ſeventh, and eighth parliaments of James I. and the 
fifth, ninth, and eleventh (a) parliaments of James ll, 


An aft, intitled, That all Prelates, Barons, and Fresh. 
ders, ſhall compear perſonally in the Parliament. 
Item, It is ordained and ſtatute, that all Pre. 
lates, Earls, Barons, and Freeholders of the King, 
within the realm, ſince they are holden to give pre. 
ſence in the King's parliament and general council 
from henceforth be holden to compear in proper per. 
ſon, and not by a procurator; but, if the procurator 
allege there, and prove a lawful cauſe of their ab 
ſence.” Parl. 1425. c. 58. of the old edition common- 
ly diſtinguiſhed under the name of the Black Ad. 


An att of a Parliament of Robert I. 


« Hoc eſt tranſcriptum indenturae concordatae et 
aſfirmatae inter Dominum Robertum, Dei gratia Re. 
gem Scotorum illuſtrem, et Comites, Barones, Libere. 
tenentes, communitates burgorum, ac univerſam con. 
munitatem totius regni, mag no ſigillo regni, et (gill 
magnatum et communitatum praedictorum alternatin 
ſigillatum in haec verba. Praeſens indentura teſtatur 
quod 15mo menſis Julii, anno ab incarnatione Domini 
1326to, tenente plenum parliamentum ſuum apud 


Cambuſkenneth {ereniſſimo Principe Domino Roberto, 
2 Pe 


(a) P. 36. 
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Dei gratia Rege Scotorum illuſtri ; convenientibug ibi- 
dem Comitibus, Baronibus, Burgenſibus, et caeteris 
omnibus Libere-tenentibus regni ſui; propoſitum erat, 

xc. Qui omnes et ſinguli Comites, Barones, Burgen- 
ſes, et Libere-tenentes, tam infra libertates quam ex- 
tra, de Domino rege, vel quibuſcunque aliis Dominis 


infra regnum mediate vel immediate tenentes, cujuſ- 


cumque fuerint conditionis, conſiderantes, &c.” Ap- 


pendix to Hiſtorical Law Tracts, vol. ii. 


The hail three eſtates of the realm ſitting in plene 
parliament ; that is to ſay, the Clergy, Barons, and 
Commiſſioners of boroughs, by one aſſent, none diſcre- 
pant, well adviſed and delivered, have revoked all alie- 


nations,“ &c. Parl. 1437. c. 2.—See Parl. 1493. c. 72. 
Parl. 1584: c. 3.— Parl. 1587. c. 40. 41.—8t. Day. II. 


c. 41. 46. —St. Rob. II. c. 3.5 1. c. 17. 

“ Originally with us none had a ſeat in parliament 
but thoſe poſſeſſed of a freehold of the King. Thus, 
the Biſhops, Abbots, and Priors; and likewiſe the 


Peers, fat there in reſpect of their baronies, all nobi- 


lity and peerage being of old territorial: And the other 
freeholders were all entitled to fit in parliament, and 
bound to attend, till the ſmall barons and freehold- 
ers, as a privilege, were exempted from neceſlity of 


attendance, and the freeholders of each ſhire allowed 


to chooſe commiſſoners to repreſent them. I muſt 


here remark, that the great (b) barons and freehold- 
ers, that were diſpenſed with as to their attendance, 
were at firſt declared to be ſuch as held lands of the 
King under L.20; but thereafter, ſuch as were under 

| Ff4 
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(5) Kerr for ſmall. | 
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10 marcs.— After the ſmall barons and freeholder; 


were indulged to appear by their repreſentatives in par. 
liament, ſome of them ſtill gave attendance as they 
might.” Macdouall, B. 4. t. 1. ſ. 1. $8.9. 10. 

«© All Barons were equally entitled, as Lords of par. 
liament, to fit and vote in it; the three eſtates con- 
fiſting of the Clergy, Barons, and Commiſſioners of 
boroughs.” Macdouall, B. 2. t. 3. 1.8. $83. 

« Before the union of the crowns we had our own 
parliament, conſiſting of the King and three eſtates, 
viz. the Biſhops (in times of Epiſcopacy), with whom 
the Abbots and Priors were conjoined before the re. 
formation, as the firſt eſtate; Peers and Commil. 
ſioners from ſhires and ſtewartries as the ſecond; and 
the Commiſſioners from boroughs as the third eflate, 
— The conſtitution of our parliament varied from that 
of England in this, that all the eſtates with us aſſem- 


bled in the Parliament Houſe, in a joint meeting, by 


the majority of which, in ordinary caſes, all matters 
either in a legiſlative or judicial procedure were deci- 
ded; but {till the diſtinction of the three eſtates was 
kept up, as is after mentioned. —The particular con- 
ſtitution of our parliament, and the variations it re- 
ceived, were as follows. It conſiſted of three' ſeparate 


eſtates, as juſt ſaid. Each eſtate had its own proper 


authority: So that, if the majority of any one of the 


three eſtates diſſented, no bill could paſs into an act 


of parliament by receiving the royal aſſent. Where- 
fore, though they ſat all together in one houſe, yet 
they were in effect three ſeparate aſſemblies. Indeed 


they commonly voted promiſcuouſlly: But if any of the 
eſtates had expreſsly taken diflent againſt the vote, it. 
| . could 


th 


on 


wi 


thi 


ers 
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could not paſs into a law. This we are aſſured was 
the caſe by a learned lawyer, who could not be miſta- 
ken: And it was declared high treaſon to impugn any 
one of the three eſtates of parliament, which neceſſa- 
rily ſuppoſed that each had a diſtinct authority. Up- 
on the Revolution, indeed, the model of our parliament _ 
was altered: For the ſpiritual eſtate being removed by 
the abolition of Epiſcopacy, the commiſſioners from 
ſhires and ſtewartries, called the Barons or Freehold- 
ers, were inſtalled in their room, though formerly join- 
ed to the eſtate of Lords Temporal. Thus the parlia- 
ment conſiſted ſtill of three eſtates, viz. the Lords, 
Barons, and Burgeſſes; and each of them had an equal 
number of members, choſen by themſelves, for all com- 
mittees of parliament: So that the conſtitution and 
power of the parliament was ſtill the ſame, and the 
diſſent of any one of the three eſtates would have bar- 
red any matter propoſed from Fang into an act. 2 
Macdouall, B. . t. 1. ſ. 1. | 
The Parliament of old was only the King' s Baron 
Court, in which all freeholders were obliged to give 
ſuit and preſence in the ſame manner that men appear 
jet at other head-courts.—The Parliament is called by 
proclamation now on forty days, though it may be ad- 
journed by proclamation on twenty days preceding the 
prefixed day at which it ſhould have met: But of old 
it was called by brieves out of the Chancellary. It 
conſiſts of three eſtates; viz. the Archbiſhops and Bi- 
Hops; and, before the Reformation, all Abbots and 
mitred Priors ſat as churchmen. Secundo, the Barons, 
in which eſtate are comprehended all Dukes, Mar- 
quiffes, Earls, Viſcounts, Lords, and the Commiſſion- 
; | | ers 


450 PROOFS AND 


not being able to defray this charge, they were alloy. 


town of Edinburgh two.” Sir George Mackenzie“ 
Inſtitutions, B. 1. t. 3. Sir George wrote a little be. 


I.. I. d. 7. I: d. 12. 918. cited p. 405 above. — Keith 


ers for the ſhires; for of old all Barons, who held of 
the King, did come: But the eſtates of leſſer Barony 


ed to ſend commiſſioners for every ſhire ; and gene- 
rally every ſhire ſends two, who have their charges 
borne by the ſhire. Tertio, the commiſſioners ſor 
burghs royal, each whereof is allowed one, and the 


fore the Revolution.—See ſtat. Will. c. 7. $1. c.g. (1. 
c. 32.—St. Alex. II. c. 2.—Title prefixed to ſt. Rob. . 
and c. 32.— Parl. 1427. c. 112.—Parl. 1449. c. 26.— 
Parl. 1457. c. 68. 85.— Parl. 1471. c. 61.— Parl. 1477. 
c. 88.—Parl. 1489. c. 28. 33.—Parl. 1503. c. 113.— 
Parl. 1587. c. 114.— Parl. 1621. c. 23.— Parl. 163; 
c. 1. Parl. 1690. c. 3.—Stair, B. 2. t. 3. $2.—Erſkine, 
B. 1. t. 3. 5 2. 3.—Eſſay, CoNs TITUTION or Pas- 
LIAMENT; and Eſſay, HoN OUR, DI GNITY.— Craig, 


Hiſtory, p. 75. 


NOTE (B) p. 13. 


Time about which Earls were firſt created in Scotland 
IT is commonly ſuppoſed, but ſeems not to be cer- 0 

tain, that Earls were firſt imported into Scotland by 

Malcom Canmore. Buchanan, whoſe vaſt abilities en- 

title even ſceptical doubts, entertained by his penetr- 

ting mind, to more conſideration than poſitive aſſer- 
allow - 


tions made after laborious reſearches by any ſh 


anti« 


nd. 


cer- 
4 by 
sen- 
etfa- 
aſſer⸗ 
allow 
anti 


ILLUSTRATIONS. aft 


antiquary, talks with great difidence on the matter (c). 


His maſter, Major, a faithful writer, does not take any 
notice of the fact (d). Boece, whoſe elegant ſtyle and 
correct compoſition, not to add beautiful genius and 


fine fancy (e), are concluſive proofs that his under- 
ſtanding could not be inaccurate, after obſerving that 
Macduff was created Earl of Fife by Malcom, and that 


| the titles of Menteith, Athole, Lennox, Murray, 
Caithneſs, Roſs, and Angus, were beſtowed on others 
of his partizans, ſays only that theſe are the ficſt Earls 


remembered in our annals (J). Fordun, our oldeſt hi- 
ſtorian, who, as well as Boece, Major, and Buchanan, 
enumerates the ſplendid privileges which were con- 


ferrred on the family of Fife, of placing the King of 


Scotland in his chair of ſtate, and of putting the crown 
on his head, at the ceremony of his coronation; of 


commanding the van-guard of the royal army in war; 
and of making atonement, by a ſmall fine, for unpre- 
meditated ſlaughter; not only is entirely ſilent on the 
introduction of that title, but does not even take no- 


tice of the elevation of Macduff (g). Both Earldoms 


and Baronies are probably more acient than Malcom, 


and are frequently mentioned before his acceſſion (5). 
In ſome of the oldeſt writings extant, moſt of the 

orders which are yet known, are articulately diſtinguiſh- 

ed 1 in regular enen among others, Earls, Barons, 


and 


(5 VIE-m4<- ͥꝙ Vm“ 
le) See his hiſtory of Duncan I. in B. xii. 

(f) Hi primi fuere Comites, quorum noſtri meminerunt an- 
nales. L. 12. p. 264. 

(g) L. 5. c. 9. Kc. | 

(5) Niſbet” 8 * v. ii. p. 4. ch. 8. 


— 
—ñ— — — —s 
4 ; 


I — = — 
— — — —— : — 
"0s S r — 
är . — 
== Jn — PI —— —— —— 
* 


3 


EE 2 
— ce mc om 


— —— — 


— . . 7— 


—— 3 


on ene — 8 
= OI 8 . : 
—— — 


8 — 
EXT = nr 1.50 4 1 — — 


* 
. 
——— — — = 


— _——— 


= — GE = 


3 
— — 3 ut \ w 


— 


452 PROOFS AND 


and ſheriffs (i) which, inſtead of novelties that had 


been lately introduced, ſeem then to have become ſa. 


miliar in the conſtitution (4). Anderſon has publiſh. 
ed ſeveral charters, granted by David I. a ſon of Mal. 
com Canmore, which are addrefſed to the Biſhops, 
Abbots, Earls, Barons, Sheriffs, and all the good men 
of his whole land (/); a diſtinctneſs, and a frequency, 
which they could hardly have attained during the ſhort 
period that intervened between the reſtoration of Mal. 
com and the death of his ſon David, or of William 
the Lion. 
In an authenticdeed cited by Sir James Dantes m), 

Ethelred, a ſon of Malcom Canmore, is termed Earl 
of Fife, and muſt have poſſeſſed that honour before 


Macduff, the perſon who is afhrmed to have been 


raiſed to it immediately after the acceſſion of that 
prince. 

An original charter () is ſtill in being, which eſta- 
bliſhes, that in 1171 Morgund, ſon of Gillocherus Ear! 
of Marre, was aſcertained by an inqueſt to have a right 
to the Earldom of Marre; and that his father, if not 
his remoter predeceſſors, had been Earls of Marre. 
On tolerable evidence, their nobility can be traced at 
leaſt to the days of Malcom Canmore. An Earl of 


Marre, I am told, is a witneſs to a donation which 
this 


(i) Comites, Barones, et Vice-comites. 

(4) Crawfurd's Officers of State, p. 429. 430. 43 f. 

(70) Epiſcopis, Abbatibus, Comitibus, Baronibus, Vice - comi- 
tibus, et omnibus probis hominibus totius terrae ſuae. Dipl. 
mata, No 13. 15. 17. 18. 19. 20. 23. 

(mm) B. 9. p. 225.—Crawfurd, p. 430. 

(n) See a copy of it in Selden, Titles of Ho ou, p. 848. 
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this prince made in 1065 to the Culdees of Lough- 
leevin. 

Comites, a even Vice-Comites, as well as Barons, 
are mentioned in the ſtatutes of Malcom II. 


Fordun affirms, that, in 994, Kenneth III. was Kill- | 
en by Fenele, daughter of Cruchne Earl of Angus (9). 


NOTE (C) p1gi—139. 


Proofs that the word Comes or Earl meant the owner of 
a Comitatus or Earldom. | 


« QUI a Principe de "DORA has inveſtitus eſt, 

Dux ſolito more vocatur. Qui vero de Marchia, Mar- 
chio dicitur : Dicitur autem Marchia, quia Marcha, ut 
et plurimum juxta mare fit poſita. Qui vero de ali- 
quo comitatu inveſtitus eſt, Comes appellatur.” L. 2. 
Feud. c. 10. 
Item, ordinaverunt, quod ls "0G vel Comes, 
vel aliquis alius, receptabit malefactorem aliquem in- 
fra dominationem ſuam ſub poena ammiſſionis curiae 
in perpetuum.” Stat. Malc. 8 e alſo 
ch. 14. $3-4+ 5. 

&« Placitum civile, quod non eſt criminale quoad vi- 
tag, ct membra, aliud pertinet ad praepoſitos burgo- 
rum et civitatum; aliud ad curiam Baronum, Comi- 
tum, Epiſcoporum, Abbatum, et aliorum libere-tenen- 
tium, qui curias ſuas proprias habent ſecundum for- 
mam ſuarum chartarum.“ Reg. Maj. I. I. c. 4.—C. 3. 

„„ | 
© Robertus, Dei gratia Rex Scotorum, omnibus, 
55 Probis 


(c) L. 4. e. 35. 
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probis hominibus totius terrae ſuae, clericis et laicis, 
ſalutem. Sciatis, quod conceſſimus David Seneſcall, 
militi, filio noſt ro cariſſimo, Comitatum de Strathern, 
cum pertinentiis, tenendum et habendum fibi et here. 
dibus fuis, in omnibus et per omnia juxta formam et 
tenorem cartae ſibi exinde confectae, et adeo libere, 
quiete, plenarie, integre, et honorifice, in omnibus et 
per omnia, ſicut quondam Maliſius Comes de Strath. 
ern, vel aliquis alius Comes ejuſdem, ipſum Comitz. 
tum cum pertinentiis aliquo tempore liberius, quietius, 
plenius, integrius, et honorificentius juſte tenuit ſeu 
poſſedit.“ Charter of Robert II. printed in | Append. ix. 
to the Brief of Sir Robert Gordon. 

A ſtatute of David II. forbids pounds (nami) to be 
taken in any land without leave of the owner of the 
ground ; and orders, if they be taken in the eſtate of 
an Earl or of a Baron, that the Earl or the Baron hare 
ſix cows. „Si vero in terra Comitis vel Baronis, Co- 
mes vel Baro habeat ſex vaccas.” c.7. 

The Earldom of Wigton, or lands ereted into it, 
were granted by David II. to Malcolm Fleming, and 
his heirs, under an obligation impoſed on the Earls of 
rendering to the King the ſervice of five knights or 
| ſoldiers in his army: © Faciendo nobis et heredibus 
noſtris praedictus Malcolmus et heredes ſui praediſli, 
Comites de Wigton, ſervitium quinque militum in ex- 
ercitu noſtro.” Crawfurd's Peerage, title W1GT0N. 

The words of Boece, ſpeaking of Robert II. ate, 
Eodem anno filios agris donavit: Joannem comitem 
Carrictae effecit ac Scotiae Seneſcallum; Robertum co- 
mitem Fife et Menteith; Alexandrum dominum B32. 
dyenothae; Davidem ex Eufemia primogenitum com! 
| | tem 
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tem Ernaevallis, vernaculo Scotorum ſermone Strath- 


St. Rob. II. c. 17. 


In a charter of the Farldom of Levenax, granted by 
James VI. to his grand- uncle Robert Stewart, Robert 


Farldom : “ Conſtituimus et ordinamus dictum domi- 
num Robertum et heredes ſuos ſubſequent. in Comites 
dicti Comitatus de Levinax :” A phraſe abundantly re- 
markable to be ſtill uſed in the year 1578. Briefyp.138. 


in Selden, p. 848.—Charter of the Earldom of Mur- 
ray, publiſhed in Eſſays concerning Britiſh Antiqui- 
ties Charters of Levenax dated in 1384 and 1385, in 
the chartulary of Lennox, No 1 3. I5. —Ad. Caſe, ch. 5. 


p. 40. 41. 


who married the eldeſt daughter of the Earl of Mur- 
nay, as ſaid is, by the ſubtile craft of William Earl of 
Douglas, and given to Archibald his brother, he reſto- 
red the ſame to him again: But when James Creighton 
ot perceived that he could not joyſe the lands without 
the hatred of many gentlemen, he again put it in the 
King's hand; and his ſon thereafter, called George 


of Caithneſs.“ Pitſcottie, P- 93. Compare Ad. Cafe, 
ch. 4. 


ern; Walterum comitem Atholiae. L. 16. p. 340.— 


Stewart and his heirs are conſtituted Earls of that 


See alſo charter of the Earldom of Marre, publiſned 


« The King calling to remenibrance how that the 
Earldom of Murray was reft from James Creighton, 


Creighton, in recompenſation thereof was made Earl 


NOTE 
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NOTE (D) p. 148—155. 


Proofs that dignities conferred on lands, on alienatiq, 
paſſed along with the fiefs from the former proprietir; 


to the new acquirers. 


« NOBILE autem feudum eſt, quod poſſeſſorem 
five vaſſallum nobilitat et inter nobiles ſiſtit.—Sane 
cum princeps ſit fons et origo omnis nobilitatis, ſic et 
inter alios diſtributor eſt, et quoties terras cum digni. 
tate confert, licet nobilitatem non exprimat, nobilem 
tamen facit.“ Craig, L. 1. d. 12. $ 23.—* Amittitur 
autem in jure nobilitas amiſſo feudo.“— Craig, L. I. 
d. 12. $ 25.—“ Ego tamen hic aliquam diſtinctionem 
eſſe adhibendam puto, ut nempe ea tantum feuda 3 
principe conceſſa nobilitent, quae cum dignitate et ju- 
riſdictione conceduntur; qualia ſunt Ducatus, Mar 
chionatus, Comitatus, Baroniae. His enim dignitas 
et juriſdictio inhaeret; itaque cum ipſo feudo nobili 
tas conceſſa videtur.“— Craig, L. 1. d. 10. 516. 

c“ Noble fees are thoſe which conferred nobility to 


2 


perſons veſted in them.” Macdouall, ii. 3. 983.— ( 
« In ancient times, when nobility was founded in feu: Ge 
dal dignities, it followed the property of the eſtate to tric 

ter 


which 1t was annexed; and, conſequently, whenerer 
one was diveſted of the eſtate, his title of honour be mo! 


hoved to ceaſe.” Ibid. $ 84.—* *Tis plain that the an- the 
cient feudal Peerage, as all other territorial dignity, Ma 
could not be enjoyed by any other than thoſe having 3 Caſ, 
Tight to the lands and baronies to which the ſame was T 
annexed. But this is long ſince antiquated, and Peet. N 

Ol t 


age is become a perſonal dignity,” I. 2. $30 


« In 
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« In theſe Gothic conſtitutions, honour and digni. 
ty were originally, annexed to lands and offices, and 


in no Caſe to perſons or families, independent of lands 


or offices. The caſe would be different, when the 


Earldom or Barony was diſponed whole and entire; 


lor there the honour, for many ages, was certainly 


tranſmitted with the eſtate.” “ It is clear, from 
what is above ſaid, that both of them were once 


territorial dignities, and that, when the eſtate was 


zliened, the dignity went along with it.” — «© The 


honour of a Baron by tenure was annexed to the land, 
and went with it to the purchaſer of the Barony along 


with the juriſdiction and its other acceſſories.” Lord 
Kames's Eſſay, Honour, DidNIT x. 


N O T E (E), p. 148.—156. 


Other inſtances, which prove that nobility and titles were 
implied in lands raiſed to. m—_ and accompanied the 
noble Hefe. | 


On the = of * in the 3 of David II. 
George Dunbar, on the reſignation of his father Pa- 
trick Earl of March, obtained from that King a char- 


ter of the eſtate or earldom of March; and in fix 
months, to wit on the 8th of February after, in ano- 


ther charter, you find him ſtyled George Earl of 
March.—Record of Charters, B. 1. No 1 * 244-—Ad. 
Caſe, ch. 4. p. 33. 

The famous Walter 1 (a ſon of Robert II. 
by his ſecond wiſe Eupham Roſs), having got a grant 


March. 


Caithneſs, 


of the earldom of ae bore the title correſpond- 5 


5 2 
— — — =_ 
——_ 
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Menteith. 
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ing to it; but reſigned the eſtate to his ſon Allan, 
who obtained from James I. a charter of it to himſel 
and the heirs-male of his body; in their default, to 
return to Walter and his heirs-general. In conſe. 
quence Walter ceaſed to be termed Earl of Caithneſ, 
and the title was carried by Allan even during his fi. 
ther's life. In 1431 Allan Earl of Caithneſs was kill. 
ed in à battle fought by him and the Earl of Marre at 
Innerlochy in Lochaber, with Donald Balloch and 
other partizans of Alexander Lord of the Ifles; and 
on his death, without iſſue, the earldom reverted t» 


Walter, by whom the title was re-aſſumed. Fordun, 


I. 16. c. 17.—Boet. I. 17. p. 360.— Major, 1.6. c. iz. 
Buchanan, 1. 10. c. 33. —Hawthornden, p. 27. Re. 
cord of Charters, B. 3. Ne 74. —— Ad. va, ch. 4, 
P- 44- 

In 1427, James I. having deprived Maliſe Grahen 
of the Earldom of Strathern, erected the lands of 
Craynis, &c. into the Earldom of Menteith, and bya 
chacter, in which the eſtate alone is conveyed, grant- 
ed them, incorporated into that denomination, to Ma. 
life Graham, and the heirs-male of his body; on their 
default, to return to the Crown. In conſequence, Ma- 
life Graham ceaſed to bear the title of Earl of Strath- 
ern, and aſſumed that of Menteith. In an inſtrument, 
in which he is mentioned among thoſe who, at the re: 
demption of James I. were hoſtages for payment of 
the ranſom, he is termed Earl of Strathern ; but in 
that, dated in 1427, which relates to his own releaſe 
from captivity, he is called Earl of Menteith; and 
this title was carried by his ſucceſſors till his family 


became Sins. Charter, 6th September, 1427. — 
Rymer, 


Net, XI. 339. .—Sup. Caſe, p. 20.—Ad. Caſe, ch. 5, 
p. 57.— Buchanan, I. 10. c. 48. 3 

Walter Stewart, Lord Lorn, conveyed the Lordſhip 
of Lorn to Colin Cambell Earl of Argyle, one of the 


Chancellors of Scotland. In 1470, on Lorn's reſig- 
nation, the Earl of Argyle obtained from the Crown 


a charter of the lands, and, in conſequence, among 
other titles, took that of Lorn. In a charter dated in 
1466, Walter is ſtyled Lord Lorn. In the grant of 


1470, the Earl of Argyle is deſcribed Colin Earl of 


Argyle, Lofd Cambell; but Lord Lorn is one of. the 
titles borne by him in 1472, and is ſtill carried by the 
family of Argyle. Crawfurd's Officers of State, p. 44- 
&c,—Parl. 1489. c. 39. —Mem. for Lord Lovat, p. 6. 
7.—Sup. Caſe, p. 17.—Ad. Caſe, ch. 6. p. 86.—Parl. 
1563. C. 1 2967+" Co 1 —Parl. 1579- 6 2.—Farl. 
r 

In 1467, Thomas Boyd, eldeſt ſon of Robert Lord 


Boyd, married Lady Mary Stewart, a ſiſter of Ja. III. 


and having obtained from. that King a charter of the 
Earldom of Arran, became Earl of Arran. But the 
ſovereign aſcendant, which, erected on the unſtable 


foundation of the frivolous accompliſhments of his | 
brother Sir Alexander, Lord Boyd had acquired over 


a weak Prince, ſoon exciting univerſal envy, was not 
of long duration. Lord Boyd, obliged for ſafety to 
ly into England, died at Alnwick in Northumber- 
land : The Earl of Arran, who had been ſent ambaſ- 
lador to Denmark, after, on his return to the Frith 
of Forth, having made a narrow eſcape, was con- 
demned by parliament, and the Earldom of Arran was 
ſeized ud the Crown. During all the viciſſitudes of 
„ his 
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Lorn, 
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Þuchan, 


Angus. 


was at laſt perſuaded, in 1474, to marry James Lord 
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his adverſe fortune, his Counteſs maintained an in. 
violable attachment to his perſon; but after his death, 


Hamilton, to whom Hawthornden ſays the Earldom 
of Arran was given in dowry with her. Hence the 
family of Hamilton acquired a right to the dignity df 
Earl of Arran; a title by which they were long diſtin. 
guiſhed, and which is {till retained by them. Buchs. 
nan, I. 12. c. 26. &.——Hawthornden, p. 111. 115 
119. 120. 218. 219.—Pitſcottie, p. 101. — Crawfur'; 
Officer's of State, p. 313.-—Abercrombie, V. ii. P 396, 


407. &c. — Parl. 1475. Cc. 79. 


NOTE (F), p. 158223. 


Before 1587 territorial Honours were deſcendibl with 
the noble fiefs to heirs-female as well as to heirs-male. 


ON the death of Fergus Earl of Buchan, the titles 
well as the eſtate went to his daughter Marjory, who 
married William Cumin ; and both were tranſmitted 

from her to their ſon Alexander Cumin, who was 
Earl about the middle of the thirteenth century. 
Chart. of St Andrew's, p. 378. 379. 380. 381, Chart 
of Aberbroth. v. 1. p. 6. 10. 22. 63. 81. 190. —Chron. 
of Melroſe, ad. ann. 1233. — Ad. Caſe, ch. 5. p. 4 
Rymer, II. 200. 205. 266. 471. 772. 

On the death of Malcom Earl of Angus, both the 
Earldom and the honours devolved to his only chill 
Matilda, who married Gilbert de Umfraville, a 
Engliſhman by deſcent; and were tranſmitted from 
her to their fon Gilbert de Umftaville, by whom, d- 


Ing 


without male iſſue, the Earldom went to his only 
daughter Margaret Counteſs of Lennox, from whom 
both the title and the eſtate were conveyed to her ſon 
Duncan Earl of Lennox. The heir-male of the family 
(for an heir-male i is aſſirmed then to have exiſted, and 
to exiſt ſtill) did not pretend to the honours. Ad. 

G:g'3. 20-2000 12 NO 
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ring the reign of Robert I. the eſtate, and in one 


quence the dignity, were forfeited for his attachment 


to the party of Baliol. But, as that forfeiture could 
not operate out of Scotland, the title of Earl of Angus 


was {till retained in England by the family of Umfra- 
ville. Chart. of Aberbroth. v. i. p. 28. 52. 53. 75.— 


Chron. of Melroſe, ad an. 1243.— Coke, 4 Inſt. p. 47. 
— Rymer, II. 1082. III. 52. 94. 160. 192. 201. 271. 


411. 553. 698. 953. IV. 103. 694. ——Dugdale, v. i. 


p. 505. v. ii. p. 505.—Ridpath, p. 380. — Mackenzic's 


Cond. p- I. and Lovat's Anſwers to it, p- 2. — Ad. 
Caſe, ch. 5. p. 10. 
In 1242, on the death of Patrick Earl of - Athole: 


Athole. 


the Earldom, in default of heirs: of his body, went to 


his mother's fiſter Fernelith, wife of David de Ha- 
ſtings, and from them paſſed to their only child Adda, 
who married John de Strathbolgie. Both the eſtate 


and the title were enjoyed by their deſcendants, till 


David their great-grandſon was attainted by Parlia- 


ment in 1323. Ad. Caſe, ch. 5. p. $. — Fordun, I. 9. 


c. 59. 1. 13. c. 22. 25. 36.— Chron. of Melroſe, apud 


Gale, p. 206. — Chart. of Dunfermline, v. 2. p. 24, — 


Mackenzie's Cond. p. 1. and Lovat's Anſwers to it, 


P- 4-—Rymer, II. 266. 280. 776. III. 404. 587. W. 


616. 136. 437.—See p. 169. 170. above. 
On the death of Donald Earl of Lennox in 1372 


Lennox. 


1 


— ——— — - 
. . 4 


Murray, 


1346. 
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Caſe, ch. 5. p. 29.—Mackenzie's Cat. p. 6. and Cong, 


p- 9-—Chart. of Lennox, Ne 13. 15. 
vir Thomas Randolf, the famous regent (p), was 


ſucceeded in the Earldom of Murray, firſt by his eldeſt 


ſon Thomas, then by a younger ſon John Randolf, 
Earl of Murray, one of thoſe who were ſlain in 1346 
at the battle of Durham. In the original grant made 
by Robert Bruce, the Earldom, in default of heirs-male 
of the body of Sir Thomas Randolf, had been limited 
to return to the Crown: But that deviſe was alter- 


able; and on the death of John Randolf without ifſue, 
the honours, as well as the eſtate, perhaps in conſe. 
quence of a ſettlement confirmed by the King, went 


to his ſiſter Agnes, the famous Counteſs of Patrick 


Dunbar Ear] of March, who, with heroic bravery, de- 


fended the caſtle of Dunbar againſt the forces of Ed- 
ward III. It is probable .that the Counteſs and her 
huſband, wiſhing to preſerve diſtinct repreſentations 


of their families, made a partition of their eſtates; 


the Earldom of March was given to their eldeſt ſon 
George; but Agnes ſettled the Earldom of Murray on 
her ſecond ſon John Dunbar, who married Marjory 
Stewart, a daughter of Robert II. That Prince, in 
conſequence of the return ſtipulated to Majeſty, poſ- 


ſeſſed a controlling power over the fief, and granted 
him a charter of a conſiderable part of it, re- erected 


under the ſame denomination. Charter of Murray.— 
Fordun, 1.13. c. 21.23. 25. 33. 40. 48. 49. 1. 14. c. 3. 30. 
37. 38. 42. 47. 53. — Boet. I. 15. p. 335. 1. 16. p. 340. 
— Major, 1. 5. c. 15. 24. J. 6. c. 3. — Buchanan, I. 9. 
g. 25. 56. 59. ,—Mackenzie's Cat. p. 9. and Cond. p. 12. 
 —Loyat5 


(p) P. 139. 1 


* MH — — — 
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—Lovat's Aae p. 20. .—Dalrymple' s Collections, 


p. 345- 346.—Pitſcottie, p. 47. 48.—Rymer, VII. 338, 
434. 565. 737. — See p. 142. above. 


NOTE (6), p. 176—181. 


7¹ tes were alli by courteſy to huſbands in regs 


3 97 marriage. 
Ao r the beginning of the thirteenth century, 
Marjory, Counteſs of Buchan, married William Cum- 
min: Her huſband got the title of Earl of Buchan. 
Chart. of St Andrews, p. 378.—Chron. of Melroſe, 
ad an. 1233.—Ad. Caſe, ch. 5. p. 5. f 
John Cumin, who married Matildis Counteſs of 
Angus, was termed Earl of Angus. Chron. of Melroſe, 
ad an. 1242.—Ad. Caſe, ch. 5. p. 11. ch. 7. p. 170. 
Thomas of Galloway eſpouſed Iſobel Counteſs of 


Athole, and was ſtyled Earl of Athole. Fordun, I. 9. 
c. 48.—Dalrymple's Collections, p. 379.—ColleCtion of 
charters in the Advocates Library, Ne 60.—Ch. Dun- 


fermline, fol. 82.—Mackenzie's Cat. p. 1. and Cond. 
p. 4.— Ad. Caſe, ch. 5. p. 8. ch. 7, p. 171. 

David de Haſtings, who married her ſiſter Fernelith 
Counteſs of Athole, bore the title of Earl of Athole. 
Chron. of Melroſe, ad an. 1242, in Gale, p. 20h 
Ad. Caſe, ch. 5. p. 9. ch. 7. p. 171. 

Their daughter Adda, Counteſs of Athole, EE” 
John de Strathbolgie. In conſequence her huſband 
became Earl of Athole. Sir J. Balfour's MS. Col- 
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Carrick. 
1270. 


Murray. 
1346. 


Fife. 
About 
1350. 


Lennox. 
Before 


1384. 
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lections. —Rymer, II. 266. 280. —Ad, le, ch. z. 


P-. 9 
Robert Bruce, who married Margaret Convich of 


Carrick, was Earl of Carrick in right of his wiſe, 
Fordun, l. 10. c. 1. 29. I. 11. c. 13.—Winton's Chro. 


nicle, c. 139.—Chalmer's Origine des Ecoſſois, p. 1;;, 


Rymer, II. 84. 86. 126. 248. 266. 471. 611. 612, 


614. 643. 799.—Ad. Caſe, ch. 5. p. 18. ch. 7. p. 112, 

On the death of John Randolf Earl of Murray, the 
Earldom of Murray devolved to his ſiſter, Black A. 
nes, the gallant Counteſs of March. On that event 
her huſband, Patrick Dunbar Earl of March, added the 


ſtyle of Murray to his own title of Earl 'of March. 


Fordun, 1. 14. c. 25,—Mackenzie's Cat. p. 9. and 


Cond. p. 12.—Lovat's Anſwers, p- 20.—Pitſcottt, 


p. 47-—Dalrymple's Collections, p. 345. 
Both Sir William Ramſay and Sir Thomas Biſſet, 


who married Iſabel Counteſs of Fife, bore the title of 
Earlof Fife. Charter of David II. 20th of Auguſt 1359. 


—Sibbald's Hiſtory of Fife, p. 97.—Fordun, 1.6. c. 53. 

Walter de Faſlane married Margaret. Counteſs of 
Lennox, and, in a charter granted in 1384 by Ro- 
bert II. is admitted by the Sovereign to be Earl of 
Lennox. Chart. of Lennox, Ne 13. I5. Ad. Cale, 


ch. 5. p. 39. 40. ch. 7. p. 175. 


Marre. 
1379. 


Margaret Marre, Counteſs of Marre, married Wil, 
liam Douglas Earl of Douglas. Her huſband was 
thence ſtyled Earl of Marre as well as Earl of Douglas. 
Record of Charters, Roll 5. No 9. &c.—Ad. Cale, 


rh, J. p. 36. ch. 7. p. M VII. 175. — Fer- 


1414. 


| Sun, kit; e. 22. 
Strathern. 


Euphame Counteſs Palatine of Strathern, a grand- 
daughte: 


7 


ak. a. ans. av r , Mm ad , EE 


- 


* 
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daughter of Robert II. married Sir Patrick Graham, 
who, on his marriage, was dignified with the pompous 


title of Earl Palatine of $trathern. Charters, 28th 
March 1414; 8th October 1414; toth Auguſt 1418. 
—Dalrymple's Collections, p. 377.—Fordun, I. 15. 
c. 23. —Rymer, VIII. 544. 735.—Mackenzie's Cat. 


p. 12. Cond. p. 14. and Inform. p. 12. 18. —Lovat's 
Anſwers, p. 25.—Ad. Caſe, ch. 5. p. 56. cb. 7. p. 175+ 


N OTE (H) p. 184—188. 


Before 1587, territorial Honours became extinf on the 


partition of the noble fiefs among cohcireſſes. 


PaTrIck Lord Halyburton, who died in 15 , 


left three daughters, Janet, married to William Lord 


Halybur- 
ton. 


Ruthven, Marion to George Lord Home, and Marga- 5 
ret to George Ker of Faudenſide; among whom his 


eſtates were equally divided by thirds: And either 


the dignity became extinct, or the fief had never been 


erected into a Lordſhip, and the honour had originally 


been perſonal. Janet, the eldeſt, aſſumed not the title. 
Her ſon Patrick, the noted enthuſiaſt, who in 1566 


conſpired with Lord Darnley to kill Rizzio, is ſaid, 
indeed, to have been termed Lord Dirleton; and un- 


der this title, as well as that of Ruthven, her grand- 


ſon William, the High Treaſurer, was created Earl of 
Gowrie : But the dignity of Ruthven belonged un- 


queſtionably both to Patrick and to William; and the 


addition of Dirleton, which, as Dirleton bad not been 


created a Lordſhip, ſeems not to have been a proper 
- . ſtyle 
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Fife. . 


Roſs. 


heirs-general of Euphemia's body; laſtly, to his daugh- 
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ſtyle of Lord Halyburton, might either be given them 


out of a harmleſs favour, or perhaps be inſerted merely 
from inadvertency.—Mackenzie's Cat. p. 6. his Cond, 
p- 9. and his Remarks, p. 34.—Lovat's Memor. p. 31, 
and State, p. 12. —Sup. Caſe, p. 20.—Ad. Caſe, ch. 6. 


p-. 86.—Brief, p. 117. and Appen. Brief, xxi.—Cray. 
furd's Officers of State, p. 359.—Parl. 1600. c. 2.— 


See p. 388. 389. 390. above. 


NOTE (I) p. 211—216. 


| Before 1587, territorial Honours, together with the 


noble fiefs, were diſpoſable by will. 


DUNCAN, the Earl of Fife who in 1 346 was made 


priſoner at the battle of Durham, ſettled that Earldom, 


in default of iſſue of his body, on Allan Earl of Men- 


teith, father of the heireſs whom the Duke of Albany 


married. This ſettlement, under which the Earldom 


| ought to have deſcended to the heirs of Menteith, 


was afterwards confirmed by an indenture executed 


by Iſabel Counteſs of Fife, only child of Duncan, 
with Robert Earl of Menteith; and on her death the 


Earl of Menteith got the title as well as the eſtate. 
Sibbald's Hiſtory of Fife, p. 97. —Ad. Coles. ch. 5. p. 24 
See p. 162. 163. above. 

In 1370-1, William Roſs, Earl of Roſs, obtained 
from David II. a charter, deviſing the Earldom of 
Roſs, firſt to the heirs-male of his body; next 
to his daughter Euphemia, and her huſband Sir Wal- 
ter Leſley, and the ſurvivor of them ; then to the 


ter 
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ter Joanna, and the beirs- general of her body; the 
eldeſt heir- female excluding a younger, and ſucceeding 
without diviſion. That charter proceeded on a refig- 
nation, or ſettlement, made by William, and mentions 
not the honours ; yet the title, as well as the eſtate, 
devolved under it to the heirs called to take them. 
In 1415, Eupham, Counteſs of Roſs, only child of 
Alexander Leſley, who had ſucceeded bis father Sir 
Walter and his mother Euphemia, chooſing to ex- 
change the vanities of the world, and the ſplendour of 
life, for the auſterities of a nunnery, or the pleaſures | 
of retirement, made a deed, altering the former de- 
ſtination, and deviſing the Earldom, in default of heirs 
of her body, to John Stewart! Earl of Buchan, her 
uncle by the mother, and the heirs-male of his body; 
then to Robert Stewart, the Earl's brother, and the 
heirs-male of his body ; next to her Sovereign, and 
his heirs, Kings of Scotland. Under this ſettlement, 
in which no notice is taken of the dignity, the Earl of 
buchan enjoyed both the title and the eſtate of Roſs 
during his life; and on his death at Vernueil in 1424, 
James I. took poſſeſſion of the lands, which, in conſe- 
quence of the forfeiture of Murdoc Stewart, Duke of 
Albany, heir-male of Robert Stewart, had devolved to 
the Crown. But the Earldom was afterwards granted 
by that Prince to Alexander, ſon of Donald Lord of 
the Iſles and of Margaret Leſley, daughter and heir of 
Lady Euphemia and Sir Walter; and the honours, as 
well as the fief, were poſſeſſed by Alexander, and by 
his ſon John, by whom both were forfeited in 1475. 
Ad. Caſe, ch. 5. p. 26.—Fordun, I. 16. c. 15.—Boet. 
1.16. p. 354. J. h p. 360.— Buchanan, . 10. c. 31. 32.— 
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James I. 


promoted 
induſtry, 


encoura- 
ged agri- 
culture, 


| ments which that Prince directed to be tried (9). 
improved 


the breed 
of cattle, 


Endeavcurs uſed by James I. to improve his ſubjc&, 


men, are thoſe which, attacking with prudence their 
prejudices and their habits, and undermining both by 
degrees, pierces to the roots and the ſources whence 


reſolved to ſtrike deep, and by removing the cauſes of 
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Leflie, VII. 258 .—Hawthornden, p. 25. 29.——Pal, 
1476. c. 87.—Parl. 1587. c. e XI. 274, 
483. &c.— See p. 170. above. | 


- 


NOTE a) p. 260. 


THx only means, by which either an accurate bi. 


loſophy or an enlarged experience permits any reaſon. | 


able hopes to be entertained, that an important change 
may be wrought on the manners and the morals of 


their enormities ſpring. Other remedies may afford 
temporary relief, but never work radical cures, Jamez 


principles whoſe malignity infected their conſtitution 
to extirpate, if poſſible, the diſorders with which hi 
people were over-run. | 

Idleneſs, inſupportable to itſelf, as well 2s 1 
tive of want, vitiates the temper and excites to crimes 
Agriculture, therefore, and induſtry were promoted by 
him among the Scots. Better ſorts, than thoſe coarle 


ſpecies which formed the original ſtaple of the land] 


are now raiſed on their farms, and perhaps are chitly 
indebted for their propagation to a few uſeful expel 


The material qualities of brutes; their ſize, thei 


fatneſs, their taſte, their Erength, their agility, the! 
| king 


(4) P. 30. above. 


ILLUSTRATIONS. 469 
rl, | | 


10 ſeins, their furs, their wool, their hair, their milk, 


and even their fruitfulneſs; probably depend in a great 
meaſure on the quantity, and the ricuneſs or the 
poorneſs of their aliment, together with the tempera- 
ture of the climate in which they are reared ; and it 
ſeems vain to expect that in an unfavourable ſoil the 
7 fineſt race will nat in a few generations dwindle into 
that which is the natural product of the ground and 
of the crops raiſed on it. Nevertheleſs, an attention 
to their kinds 1s an article which ought not to be de- 
ſpiſed in huſbandry. A ſtately beaſt fills its owner 
with an attachment and a vanity, which, ſtimulating. 
him to raiſe food proper for ſuſtaining its excellency, 
tend at leaſt in this way to. the encouragement of agri- 
culture: And the cattle and the ſheep, raiſed in a coun- 
try deſtitute of ſhelter, pinched in food and ſhrivelled 
with cold, muſt have been not only lean. and ſmall, | 
but few in number, compared with either the wide 
extent of that kingdom over which they ranged, or the 
vaſt multitudes which care and culture might bring it 
to feed. A noble aſſortment of horſes and of mares, 
imported from Hungary by Alexander Stewart Earl 
of Marre, had already contributed to enlarge the ſize 
and to improve the breed of this ſerviceable animal (7): 
James's attention was directed to another ſpecies, and 
in the neighbourhood of his palace of Falkland in Fife 
is (till to be found an excellent ſort of milch cows, 
which are highly eſteemed, but are exceedingly ſcarce, 
being a rare remainder of a valuable importation made 
in his reign. | | 


| ts A 
(r) Boet. 1. 17. p. 366.—Buchan. I. 10. c. 44 —Hawthorden 1 
DO. 34. | | 55 5 | Shs | 
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encoura- A ſubſtantial agriculture, the ultimate ſource of a 
and pro- plenitude, ought, in every ſtate whoſe territories art 
moted extenſive, to form a primary object of public atten; 
— =o tion. But life cannot arrive at elegance, which add 
much to its agreeableneſs, without curious arts and 
fine manufactures: Yet even the plain handicrafts 
were found by James {till to be either altogether un. 
| known, or in great imperfection among his people, In 
order to inſtru them, as well as to excite an emula. 
tion in their breaſts, artificers, allured by ample priji. 
| leges, were brought by his care at a great expence from 
_—_— Brabant (s), and from other places on the Continent, 
2ndmanu- as well as from England, to ſettle in Scotland; and 
facurers, the induſtrious were treated with much diſtinQion by 
him. Not only did he take a pleaſure in diſcourſing 
with them on their trades: It is reported, that he con- 
deſcended to learn a little of the more ingenious me- 
chanical arts, and even uſed ſometimes to amuſe him- 

ſelf by working at them. | 
1 But other poſſeſſions will never render a nation politi- 
bitant cally happy, unleſs his perſon, his property, his liberty, 
_— of and his peace, be ſecured to every citizen, without fear 
landed or even apprehenſion, againſt attacks and moleſtation: 
Property, That ſecurity James determined to procure indiſerimi- 
nately to all his ſubjects. With this view, not only were 
wi ſe laws paſſed, during his reign, for repreſſing theft and 
violence: A direct and bold attempt was made by him to 
diſſolve thoſe unruly aſſociations termed Clans, together 
with the impolitic conſequence proceeding from them. 
Leagues and bands, into which the Scots had at firſt 
been 


(s) Fordun, I. 6. c. 30.—Boet. 1. x7. p. 365. Buchanan, I. ro. 


c. 41.—Leſlie, VII. 266. 267.—-Hawthornden, p. 30. 


ILLUSTR ATIONS. ane 


been engaged by the barbariſm of their country to en- 
ter among themſelves for ſafety, contributing both to 


perpetuate and to extend the miſchiefs which had ori- 


ginally led to forming them (i), were ſtrictly prohibited 
by his ſtatutes (u). The vaſt number of attendants, 
by whom his grandees, from oſtentation or from fear, 


had uſually been accompanied (x), was reduced to a re- 
tinue which ſhould be decent, without being terrible 


or oppreſhve (y). An excellent police, too, was eſta- 
bliſhed by him for the ſpeedy apprehenſion of offend- 


ers; peremptory injunctions were laid by poſitive ſta- 
tutes on inferior magiſtrates to attend diligently to 
that buſineſs: And a ſuperior tribunal, called the Seſ- 
ſion, was erected by Parliament, to be compoſed of the 


Chancellor, and of other reſpectable committees cho- 
ſen from its members by the King; whoſe tranſcendent 


power, high dignity, and great weight, might, more 
ſurely and more firmly than the Juſticiary General, 
either ſuperſede the authority, correct the abuſes, or 


puniſh the partiality of the proprietary judges. This 
itinerant court was appointed to hold, in every year, 


three ſeſſions at any places which his Majeſty ſnould 


direct (z). In order to invigorate its reſolution, as well 
as to add force to its deciſions, his active ſpirit perſua- 
ded the King to make a progreſs through his domi- 
nions; and on that circuit, he apprehended at Inver- 


neſs (a borough ſituated in the heart of the depreda- 


Es tors 
(t) P. 61. 62. above. „ (u) Parl. 1424. c. 3 3. 
\x) Pitſcottie, p. 14.— · St. Dav. II. c. 11. 45.—-St. Rob. III. 


e. 42. ) Parl. 1424. c. 5.— Parl. 1427. c. 120. 


(2) parl. 1425. C. 72. 73. 74. 75.— Buchanan, I, IO, C. 36.— | 


Lellie, vii. 263.—Hawthornden, p. 30. 
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ceived that his perſon, though defended by ſeyeral 


tors whom he was chiefly deſirous to tame), and exe, 
cuted juſtice on forty leaders of thoſe gangs, by which 
a conſiderable part of the country north of the Tay 
had been perpetually infeſted (a). = 
A principal object, towards which James's views 
were directed, was gained by that regal viſitation. His 
ſavage Barons, amidſt the ſtately lives led by them a 
a diſtance both from court and from town, were made 
ſenſible ſpectators of a higher power, whoſe long arm 
could reach them even in their own faſtneſſes, ang, 
what was more mortifying, were humbled in the in. 
mediate preſence of their dependents; and the inordi. 
nate importance, annexed to landed property, vn 
not a little diminiſhed in the imagination of his coun. 
trymen. From the great activity of the officers en- 
truſted by him, delinquents could entertain ſmall ex- 
pectations of eſcaping their vigilance ; and in a few 
years, wonderful effects were produced all over the 
country. Either the ſentiments and the manners of 
the barbarians had been cauſed to undergo a real 
change, or the dread and the awe in which they ſtood 
of his virtues and of his authority, ſuſpended for a time 
their wonted exceſſes (6): Even the Earl of Roſs per- 


thouſand followers over whom his ſway was abſolute, 
could not be ſafe in the diſtant Ifles of which he was 
Lord; and that potent chief, the heir of the princes 


of the ÆEbudæ, obliged voluntarily to ſurrender him- 
| | ſell 


(a) Fordun, I. 16. c. 15.—-Boet. I. 16. p. 360.—- Major, 1.6 
c. 12.— Buchanan, l. 10. c. 30.—Hawthornden, p. 25. 29. 

(2) Fordun, I. 16. c. 33. 34=Boet. I. 17. p. 36. Major, | 6 
c. 14,—Hawthornden, p. 29. 50. 51. wy 


b. 
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ſelf at Edinburgh, was e there to implore 


clemency at the feet of his Sovereign (c). 

In the ſtate in which Scotland was then found, 
every meaſure productive of thoſe effects had ſome 
zndency towards diſuniting dignity from lands, and 
indicates alſo in its promoters a diſpoſition which 


put a high 
reſpect on 
perſonal 


merit, 


would reliſh their disjunction: And, perhaps, the in- 


creaſed reſpect, which began then to be ſhewn to civil 
accompliſhments, co-operated towards forwarding the 
diſannexation. A prince, whom good ſenſe rendered 
capable, on an impartial compariſon, of recognizing 
the mighty improvement derived to his own mind 
from literature and from contemplation, ſhocked at 


the brutiſh ignorance by which his ſubjects were deba- 


ſed, would be ſtudious both to diſpel the clouds that 


overſpread their underſtandings, and to obtain for in- 


trinſic merit general acknowledgements of that ſupe- 


riority which is its juſt prerogative, above an advan- 


tage merely caſual, unconnected with intellectual en- 


dowments and with moral qualities. Not only were 


ſchools and ſeminaries, at which philoſophy and ſci- 


ence might be learned and cultivated, founded and en- 


dowed by his munificence : Much pains was alſo ta- 
ken by James on inviting into his dominions ingeni- 
ous men from foreign univerlities; and, on their arri- 


val, he was particularly attentive to diſtinguiſh them 


by his favour, as well as to enrich them by his bounty. 


Their ſtrong ſenſe afforded a repaſt more grateful to 


his liberal ſoul than either the boiſterous vociferation 


extited by ſpiritous liquors among rough Barons, or 


Hb . ie 


(c) Pordos, 1.16. c. 16,—Boet. I. 15. p. 360—Major, l. 6. c. 12. 
Buchanan, 1. 10. c. 52 e 26. 
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the inſipid converſation furniſhed amidſt reſerve and 
ceremony by feeble courtiers: And as exterior reſpecd, 
to which even philoſophic geniuſes are ſeldom indif. 
ferent, rarely fails to impreſs on their ſpirits an alz. 
crity which enlivens their movements, it will not ſur. 
priſe your Lordſhip to hear, that he ſpent many of hi 
vacant hours in their company, or that he ſubmitte 
to the diſagreeable ſervitude of attending their public 
exerciſes. The ſuperior eſtimation, in which perſonal 
merit was held by him above external advantages, iz 
diſtinctly marked by that attention; and the familiar 
approaches, with which all poſſeſſed of it were admit. 
ted to the Royal preſence, raiſed them really nearer an 
equality with their Sovereign than thoſe, in modern 
times termed Peers of the Crown, whom the King did 
not eſteem worthy of a like intimacy. 

A pride has ſometimes been reproached to Pope in 
affecting a contempt of Kings, or pretending to place 


poets on a level with them. Every prince, however, 


who is capable of the exquiſite feelings and creative 
powers which mark a genuine poet, or who perceives 


the extreme diſſiculty and great rarity of attaining er- 


cellency in that divine art, will bow with humility and 
with admiration to its noble productions: And James's 
mind was not inſenſible to the ambition and the pleaſures 


gathered on the hill of Parnaſſus. A few of his vers, 


{till extant, are not a little admired by ſome of his 
countrymen. Buchanan obſerves, that his poems pet- 
haps are not ſuſliciently poliſhed, but that they diſcover 


genius (d). : 


Sub- 
(4) Fordun, 1. 16. c. 18. 30,—Boet. J. 17. p. 361. 364—M+ 
5 . 1or, 
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Sublime talents and extenſive acquirements are qua- encoura- 
Jities in themſelves more venerable, and afford inten- Bed ele- 


ſer delights to the choſen few who either are bleſſed 
with them, or poſſeſs capacity to enter with a full 
ſympathy into juſt conceptions of their objects: But 
gentle manners and elegant behaviour, rendering thoſe 
adorned with them peculiarly agreeable, do not per- 
haps communicate leſs real happineſs to others. The 


ruſticity and the impurities, which James obſerved to 


defile a great majority of all the Scots, were exceed- 
ingly offenſive to his delicate nerves. To introduce 


among them habits of cleanlineſs, with which decency 


and neatneſs in apparel are nearly allied, a taſte for 
dreſs and even for finery was promoted by him among 
his ſubjects. Genteel faſhions, as well as rich ſtuffs, 


imported from foreign countries, were fondly ſtudied 


at his court: And balls, maſques, concerts, every ſpe- 
cies of public diverſion at which the ſexes delight to 
exhibit themſelves in their belt array, were greatly en- 
couraged, and became frequent there. Organs, which 
before his reign had hardly been known in Scotland, 


were then erected in cathedral churches, as well as in 


his own chapel, and cauſed to bear a part in the public 
worſhip. A ſenſibility of heart, united to a delicacy 
of ear, rendered the King paſſionately fond of mulic. 


His voice was uncommonly ſweet : He ſang, as well 
as played, on ſeveral inſtruments, with taſte and with 


dexterity : His muſical ſkill, and even his melodious 
compoſitions, are highly celebrated; and it ſeems very 
probable, that that pathetic art received much im- 
WY 3 | provement 
jor, I. 6. c. 14 Buchanan, I. 10. c. 38. elle, vii. 264.268. 
269,—Hawthornden, p. 30. 31. | 
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provement, and even acquired a new tone, in his time, 
Taſſoni, an Italian poet, affirms, that © James, King 
of Scotland, invented a muſic, plaintive and melan. 
choly, different from every other;” a ſtyle finely ad. 
apted to ſoftening the roughneſs of his ſubjeQs, as well 
as entirely conſonant to the tenderneſs of his own 
breaſt (e). | | 

In the helpleſſneſs of infancy, in dependence on 
others, in extent of abilities, in capacity of enjoy. 
ment, in pretenſions to pleaſure, in averſion to pain, 


in ſuſceptibility of diſtreſs, an original equality muſt 


be owned to ſubſiſt between all mankind, without 
any diſtinction proceeding from parentage, from rich. 
es, or from rank; and a humane politician, whoſe ſoſt 
nature is feelingly impreſſed with lively ſentiments 
concerning that primitive equality, may ſometimes be 


inclined to lament inventions, whoſe undiſguiſed 
pride or waſteful expenſiveneſs ſeems either to inſult 


the miſerable creatures, or to extend the artificial 
diſparity, often preſented to view in the aCtual world: 
Or abſtruſe thinkers, over whoſe broken ſpirits ſevere | 
application has diffuſed a penſive -melancholy, may 


imagine, that the momentary amuſement, ſound in 


brilliant aſſemblies and in gaudy proceſſions, affords 
not an adequate compenſation for the extreme debi- 
lity or diſtreſsful languor thrown by them, after a te- 
dious, often an unſatisfied, expeQation, over the ſa- 
tigued nerves and exhauſted ſoul. The kindneſs, 


however, and the reſpect which men are obliged at 
| | leaſt 


(e) Fordun, 1. 16. Cs 28. 29.,—Baet. I. 17. P · 35 3. Major, l. 
c. 14.—Leflie, vii. 266. - Buchanan, I. 10, c. 42. 57,—Hawthor'- 
den, p. 31. 36. 49. 40. AI Diſſertation: on the Scotch muſic. 


6 
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leaſt to affect outwardly for others, engaging them 
frequently to prefer their neighbours to themſelves, 
operate by habit; and moderating or refining ſelfiſh- _ 
neſs, as well as reſtraining. fierceneſs and brutality, 

beſtow, perhaps, ſome reality on thoſe appearances 
of benignity and of virtue which muſt be aſſumed by 
them in public: And it muſt be owned, that places of 
diſſipation and ſcenes of vanity, with which perſonal 
diſtinctions and illuſtrious titles are cloſely connected, 
contribute, if not under arbitrary governments to give 
a mildneſs to the deſpotiſm of the magiſtrate, at lealt 
in barbarous ſtates to polith the rudeneſs of the people, 
and in all caſes to increaſe the brilliancy of ſocicty. 


Much fcandal and frequent murmurs were excited (/) 


againſt the polite entertainments or ſuperior luxury 
which had become faſhionable at the court of Perth, 
eſpecially among thoſe rigid zealots, whom a temper, 


tyrannical perhaps as well as envious, impelled to for- 


bid others amuſements from which a diſſembled auſte- 
rity or affected grimace excluded themſelves. Never- 
theleſs, in the wild condition in which Scotland was 
then placed, perhaps they were not leſs proper to be 


encouraged, than a rage for them ought to be reſtrain- 


ed in nations advanced from civility and refinement to 


corruption and to folly. Not only would the rough- 


neſs of diſcourſe, and the booriſhneſs of behaviour, 


which ſhock the ingenuous feelings of modeſt natures, 


be ſomewhat reformed in thoſe mixed aſſemblies that 
were patroniſed by the Scotch Queen : The increaſed 
demand, created by them for tine clothes and for 


H H | other 


1 Leſlie, vii. 264.— Iawthornden, p. $2. —— Parl. 1429. 
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other commodities, afforded much encouragement to 
ingenuity and to induſtry; and people of eſtate were 
invited from the country into town, there to mingle 
with their equals at public places, at which men find, 
that amplitude of fortune is not able, without polite- 
neſs of addreſs, to render their company perfecth 


agreeable. Theatres, too, were erected, in which 


the ſplendour of a title might be diſplayed in ſight of 
the fair; and thoſe who were not poſſeſſed of an ade- 
quate extent of property, but who would {till be am- 


bitious of precedency, were ſtimulated to invent a ſpe- 


cies of honour, which ſhould raiſe their perſons to a 
level with ſuch as derived dignity from the nobility 
of their lands, 5 | | 

The ſubitantial advantages, derivable from wealth, 
operate independently both of its particular ſpecies 
and of the peculiar means by which it has been ac- 
quired, with an extenſive as well as mighty force on 
the imaginations of ſpectators; and in large cities, 
thoſe poſſeſſed of much money, in conſequence of the 
ſeperior ſplendour and preater comforts which they 
can afford, are often placed by it near on a juſt level 
with landed men. Every thing therefore, which, by 
improving the quality and augmenting the quantity of 
the fruits of the ground and of the product of labour, 


| Increaſes the riches and the independence of thoſe 


whoſe eftates conſiſt in moveables, raiſing their conſi- 
deration and their pretenſions, leads towards acqui- 
ring them rank and dignity: And in thoſe, who are 
not lords of fiefs, honours can only be perſonal. I 
dare not however aflert, that any, whoſe ſole recom- 
mendatio: conſiſted in perſonal fortune or even in li- 

teraſry 
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terary Prey were actually enfobled by James. 


Wiſe monarchs always pay a great deference to eſta- 


bliſhed cuſtoms, on which their own power is ulti- 


mately founded, and which therefore mult reſtrain it. 
But agriculture, manufactures, arts, and learning, 


were encouraged by him: He improved the product, 


the cattle, the muſic, and the manners of his country; 


imported cows, organs, artiſts, and philoſophers: In 


theſe ſteps taken by him advances were ſilently made 
towards forming a nobility which ſhould be entirely 


perſonal ; and other coincidences, diſcoverable in his 
acts, are apparently connected with that innovation. 


NOTE (), p. 273276. 


In ancient records are flill to be found ſome inflances, in 
which, perhaps, perſonal honours, before 1587, de- 


ſcended to heirs-male, excluſively of heirs-female who, 


on account of propinquity, ſhould have been preferred 
in the ordinary courſe of legal ſucceſſion. —But it is. 
probable that in theſe caſes their fiefs either had been 
raiſed to correſpondent dignities, or went to the heirs 


who inherited the titles. 


In 1516, Alexander Home, Lord Howe: Great 
Chamberlain of Scotland, was executed for high trea- 


ſon, and his lands were then forſcited to the crown. 


In 1542, the forfeiture was reſcinded by an act of ju- 
[tice in parliament, and the family was ſoon reſtored 
to its honours as well as to its eſtate. They went 
not, however, to Janet, Alexander's daughter, or to 
her heirs; but to Georg ge, his brother and heir-male. 
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The eſtate, which probably had then been erected in. 


to a Lordſhip, and which had been deviſed to heirs. 


male, was granted to him. Mem, for Lord Loy 
p. 7. and his State of Inſtances, p. 2.——Sup. Caſe, 
p. 9.—18.— Ad. Caſe, ch. 6. p. 88 —Þricf, p- 126.— 
Crawſurd's Officers of State, p. 324. 

The title of Gray ſeems to have originally been x 
perſonal, as well as an ancient one: Noblemen, pol- 
ſeſſed of it in the fifteenth century, are mentioned in 


record; but the fief belonging to the family appears 


not to have been ennobled in 1524. In 1541, Patrick 
Gray, Lord Gray, died, leaving ſeveral daughters; 
and on his death the dignity deſcended to his nephew 
and heir-male, Patrick Gray. Indeed, the fief alſo 
went to him, but had not even then been incorpora- 
ted into a Lordſhip. Parl. 1457. c. 68,—Lovat's State 
of Inſtances, p. 8.—Sup. Cafe, p. 19.— Ad. Caſe, c.6. 


p. 88.—Brief, p. 126. and Append. XXV. 


James Fleming, Lord Fleming, was one of nine 
commiſſioners, who, in 1557, were deputed to Paris 
by the ſtates of Scotland (g) to aſſiſt, on the part ef 
the Scots, at the nuptials of Mary, their young 
Queen (/). The noblemen employed in that buſineſs, 
neither condeſcending to confer on the Dauphin the 
honours demanded for him by the court of France, 
nor engaging to ſupport his pretenſions to them in the 


par» 


(g) Pari. 1548. C. 4.— Parl. 1557. c. I. 2.3. — Keith, p. 7: 
&c. and his Appen. p. 13. — Buchanan, I. 16. c. 13. &c. 

(5) Franciſci Valeſſi et Mariae Stuartae, Regum Franciae et 
Scotiae, Epithalamium; a work of Buchanan, which, unpro: 
miſing by its title, is little known, yet js, perhaps, the mel 
claſſical poem written by any modern in the Latin language- 
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parliament of Scotland, their lives, it is ſhrewdly ſuſ- 


| pected, were attempted with poiſon. Three of them, 


the Earl of Caſſillis, the Earl of Rothes, and the Bi- 
ſhop of Orkney, were ſeized on their journey with 
ſickneſs, and died at Diepe. Lord Fleming, alarmed 


at their fate, returned haſtily to Paris, but ſurvived 


| only a few days. On his death in 1558, his title, 
which appears to have been perſonal, deſcended not 
to his daughter Jean Fleming, whoſe mother, a daugh- 


ter of the Duke of Chatelherault, was nearly related 


to the Crown, and who had herſelf married Lord 
Thicleſtane, Chancellor of the kingdom. The dignity 


went to his brother John Fleming, the Great Cham 


berlain, ſtill remembered for his ſteadineſs to the par- 
ty of the Queen. The ancient eſtate of the family 


had alſo been ſettled on him by James; but ſeems 


ſtill to have been a barony in 1583, and was erected 


into the Lordſhip of Cumbernauld only in 1588: And 
| Lady Thirleſtane, in the character of heir-general of 
her grandfather, took no more than Thankerton and 
Biggar; a parcel of land, which, probably from want 


of power, James could not convey, as at his death they 
remained ſtill veſted in the perſon of his father Mal- 
com. Mem. for Lord Lovat, p. 10.; and State of Inſtan- 
ces, p. 5.—Parl. 1593. c. 192.—Parl. 1621. c. 5.—- Sup. 
Caſe, p. 17. 26. 28. — Ad. Caſe, ch. 6. p. 90. 112.— 
Bricf, p. 142.—Crawfurd's Officers of State, p. 328. 
329. 152.—Anderſon's Diplomata, 68. 

Moſt of the ancient Earldoms of Scotland, I believe, 


were territorial honours ; and I dare not affirm poſi- 
tively, that the dignity of Earl of Errol was originally ' 


perſonal : Yet this title ſeems to have been conferred 
: | by 


Errol. 
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by James IT. about 1455, on William Hay (i), High 


| Conſtable of Scotland. The old eſtate, reported in 


our legends to have been beſtowed on his brave ance. 
ſtor by Kenneth III. for his gallant behaviour at the 


battle of Loncarty, Buchanan aſſerts, ſtill belonged, 


even in his days, to that reſpectable family; and in a 


charter granted in 1535, by James V, to George Ha 


of Logie-Almond, is denominated the lands and Lord. 
ſhip of Errol: But in another charter, granted in 1542 
to Andrew Hay, a ſon of George, you find it deſer. 


bed the Earldom and Barony of Errol. William Hay 


Earl of Errol died before 1535, and on that event his 
title went not to his daughter Jean Hay, but to George 


Hay his firſt couſin and heir-male.- It is true that 


Andrew, ſon of George, married Jean, only child of 
William; and by this marriage all diſputes about the 
ſucceſſion muſt have been prevented or terminated, 
Lovat's Ad. Cond. p. 8.—Sup. Caſe, p. 18.—Ad. Cate, 
ch. 6. p. 99.— Brief, p. 128.—Buchanan, I. 6. c. 33.— 
Boet. I. 11. p. 236. 237. 

It ſeems not to be certain, yet it is highly pusbebhe 
that the dignity of Roſs of Halkhead was originally per- 
ſonal. The lands of Melvil had not been erected into a 
Lordſhip in 1508; and noblemen, denominated Lords 


| Roſs, exiſted before the year 1500. In 1548, I obſerve 


the eſtate termed a Dominium, but dare not aſſert that 
| a 


(i) kit tern den p. 90. 95 — = Pitſcottie, p. 93. 105. — 
Parl. 1457. c. 68. — The office of High Conſtable of Scotland 
had been given, in 1315, to his progenitor, Sir Gilbert Hay, 
and his heirs, in perpetual fee, for his fidelity to Robert Bruce 
Anderſon's Diplomata, No 46, —— - Dalrymple” c Collections, 


p. 348. 


ILLUSTRATIONS. 483 


4 Lordſhip, or more than a Barony, is there under- 


ſtood. Ninian Roſs Lord Roſs of Halkhead had two 
ſons, Robert and James. The former, having been 
killed in 1547 at the battle of Pinkie, died before his 


father without male iſſue, and left a daughter Jean, 
whom Lord Fleming married : But, on Ninian's death, 


che latter ſucceeded to the title. James Lord Roſs 
was one of the noblemen who, in 1567, compoſed the 
jury on the trial of the Earl of Bothwell. His father 


had already executed a ſettlement, under which the 


Lordſhip, or lands and barony, were veſted in himſelf 


for life, and in James in fee. The eſtate was accor- 
dingly enjoyed by James. Lovat Mem. p. 13.—Mac- 
kenzie's Anſwers, p. 15.— Gordon Caſe, p. 13.—Sup. 


Caſe, p. 25.— Ad. Caſe, ch. 6. p. 94.— Brief, 2 I 5 


—Keith, P- 377. — Note (O) below. 


N O T E (M), p. 311-330. | 


Inflances which tend to flew, that after I 587 Peerages 
were deſcendible only to heirs-male. 


ARCHIBALD Dover s Earl of Angus died in 


ſabeth, who were both married to powerful huſbands; 
but his Peerage went to his heir-male, Sir William 
Douglas of Glenbervie, a diſtant couſin. Sup. Caſe, 
p. 21.— Ad. Caſe, ch. 6. p. 103.—Brief, p- 139.—Ad. 
Cond. of Lord Lovat, p. 6.—Spotſwood, p. 372. 
William Hay Lord Hay of Yeſter, who died in 1 590 or 
1501 without Glee, oft ſeveral Weiterer but none 


of 


; . Angus. 
1588, leaving a daughter Eliſabeth, who did not long 


ſurvive him, as well as two ſiſters, Margaret and Eli- 


15 88. 


1 of 
Yeſter. 
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| of them ſucceeded to his honours. Either the peer. 
| age became extinct on his death, and was a. new | 
granted by the Crown to his brother James, or James 
took it by inheritance. Lovat Mem. p. 12.—Mae. 
kenzie's Anſwers to it, p. 13.—Lovat's State of lu. 
ſtances, p. 6.—Sup. Caſe, p. 17.—Ad. "Ie, ch. 6, 
p- 90.—PÞrief, p. 127. 
Perth. James Drummond Earl of Perth died in 1611 With- 
1611, out male iſſue, and the Peerage deſcended not to his 
daughter Lady Jean Drummond, whom John Earl of 
Sutherland married, but went to his brother John 
_ Drummond, grandfather of that nobleman who was 
Chancellor of Scotland during the reign of James VII, 
Crawfurd's Officers of State, p. 233. 
Erichton Robert Crichton, Lord Crichton of Sanquhar, ha- 
— Sanqu- ving employed two mean ruffians, Robert Carlyle and 
ar. g f 3 
James Irving, to perpetrate in London a baſe aflaſlins- 
tion on John Turner a fencing-maſter, was arraigned 
June 27. in the King's Bench for that atrocious murder; aud 
1612. having on his trial been found guilty by an Englih 
jury, the high rank of the criminal, the ſolicitous in- 
terceſſion of his friends, the ſullied honour of his fi. 
mily, the native partiality of his Sovereign, all availed 
not to prevent the completion of that which Dani 
Hume terms a laudable act of juſtice on the noble con. 
vict. Sir Francis Bacon, the celebrated philoſopher, 
then held the office of Attorney General, and among 
the works of that great man is ſtill found a diſcourſe 
addreſſed by him to Crichton after his conviction. In 
4 1612 Lord Sanquhar was executed in Palace-Yatd, 
5 | and fortunately died without iſſue. He had indeed 2 


ſiſter, who was married to Grierſon of Bargattan: 
; | : } 
Jr 
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But the Peerage went to his couſin William Crichton 
of Rayhill. State Trials of 1612. — Hume, vi. 46.— 
Bacon's Works. —Coke's Reports. —Lovat Mem. p. 8. 


—His State of Inſtances, p. 3.——Mackenzie' $ Anſwers, | 


p. 7. 


Robert (perhaps William) Roſs, Lac Roſs of Halk- 


head, died in 1648 without iſſue; but he left two 


Roſs. 


filters, Jean married to John Hepburn of Wauchton, 


and Mary married to-Sir Henry Innes of Innes. The 


Peerage, however, inſtead of devolving to either of 


them, went to his grand-uncle and heir-male William 


Roſs, in whoſe deſcendants the dignity ſubſiſted till it 


became extinct in 1754 Lovat Mem. p. 15.—His 


State of Inſtances, p. 7.—Sup. Caſe, p. 17 —Ad. Caſe, | 


ch. 6. p. 94.— Brief, p. 134. 
In 1649 Alexander Elphinſton Lord Elphinſton died, 
leaving a daughter Lillias Elphinſton, who ſucceeded 


to his eſtate ; but the Peerage went to his nephew and 


heir-male Alexander Elphinſton, on whoſe death in 


Elphin- 
ſton. 
1649. 


1654 it was enjoyed, firſt by his eldeſt ſon Alexander | 


till 1669, then by his next ſon John. Their mother 
Lillias Elphinſton, whom the ſecond Alexander had 
married, was alive all the time, and, if the dignity had 
been deſcendible to her, would have excluded them; 


but it was ſucceſhvely poſſeſſed by each of them. T hey 
fat in Parliament. Lovat Mem. p. 17.—Mackenzie's 
Anſwers to it, p. 16,—Lovat's State of Inſtances, p. 7. 


In 1488 Alexander Cunningham Lord Kilmaurs, 


who at the battle of Sauchieburn commanded the left 


wing of the royal army, and who was killed in that 

affair, had been raiſed by James III. a few weeks be- 

tore the Oy to the higher Gguity of Earl of Glen- 
cairn : 


Glencairn 


I670, 


— 
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cairn: And, on the death of Alexander Earl of Glen. 


cairn in 1670 without male iſſue, the Peerage went ng: 
to his daughter Lady Margaret Cunninghame, who 


married an Earl of Lauderdale, and to their deſcey. 
dants; but to his brother John Earl of Glencairy, 
whoſe heir-male is at preſent poſſeſſed of it. Hay. 
thornden, p. .156.—Crawfura's Officers of State, 
p- 223-—Lovat's Ad. Cond. p-. 22.— Sup. Caſe, p. 18. 
Ad. Caſe, ch. 4. p. 64. and ch. 6. p. 107. 119.— 
Brief, p. 135.—Parl. 2d March 1649. 

William Keith, the Earl of Mariſchal, who during 


the civil war diſtinguiſhed himſelf by his loyalty to the 
King, died in 1671 without male iſſue: 


But he leſt 


four daughters; one, married to Sir Archibald Mur. 
ray of Blackbarony; another, to Robert Viſcount of 


| Arbuthnot ; a third, to George Lord Bamff; a fourth, 


to Sir Edward Turner. 'The Peerage, however, went 
to his brother George, the grandfather of that Earl 
whom Rouſſeau honours with the appellation of friend, 
and of the Marechal to whom a royal author addreſles 
his ſamous poem on immortality.—Lovat Ad. Cond. 


p- 11.—Crawfurd's Peerage, p. 322. 


Gilbert Hay Earl of Errol died in 1674 without if- 
ſue. On his death the Peerage went not to his ſiſter 
Lady Margaret Hay, who was twice married, firſt to 
Henry Lord Ker eldeſt ſon of an Earl of Roxburgh, 


next to John Earl of Caſſillis, and who had iſſue by 
both her huſbands; but deſcended to his couſin Sir 
John Hay of Killour, heir-male of the family. Either 


it had become extinct, and was revived by a new pa- 
tent in his favour, or on a reſignation had been made 


[ 


by 


ILLUSTRATIONS. 457 


by a new n deſcendible to him. Lovat Ad. Cond. | 


p. 10.—Lovat's Remarks, p. 10. 
On the death of William Douglas Earl of Morton 
without iſſue in 1681, the Peerage deſcended not to 


his ſiſter Lady Mary Douglas, who married Sir Do- 
nald Macdonald of Slate, but to his uncle and heir- 


male Sir James Douglas of Smithfield. Lovat Ad. 


Cond. p. 11. 
Francis Sempil Lord RO” died without iſſue in 


1635, but on his death the Peerage did not go to his | 


ſiſter Anne Sempil. Robert Sempil, heir-male of the 
ſamily, muſt have been underſtood to have had a full 
right to it; but he ſurrendered to the Crown his pre- 
tenſions, and in conſequence of this ſurrender his Ma- 
jeſty conferred the dignity on Anne Sempil by a pa- 
tent, which, on a recital of the conſent and the reſig- 
nation of Robert Sempil, confirms a ſettlement of the 
honours as well as of the eſtate, which had been made 
by her father in favour of her and of her heirs-male. 
Nevertheleſs, an heir-male, who ſeems not to have ac- 


quieſced in their right, but claimed the Peerage, and 


even carried the title, ſtill exiſted in 1729. Lovat's 


Memor. p. 39.—Lovat's State of Inſtances, p. 14.— 
Gordon Appen. p. 14.—Sup. Caſe, p. 18.—Ad Caſe, | 
ch. 6. p. 95. 114. 124.— Brief, p. ee 


Brief 6. 
John Maitland Lord Maitland died in 1710, lin 
an only child Jean; but on the death of his father 


John Earl of Lauderdale, who had ſurvived him, the 


dignity deſcended to his uncle Charles, next brother 
and heir-male of the laſt poſſeſſor of it, whoſe ſon, 
James, i is now Earl- | 


© 


Morton 
1681. 


Sempil.. 


1685. 


Lauder 
dale. 
1710. 
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1 On the death of John Fleming Earl of Wigton with. 
* out iſſue male in 1743, both his eſtate and his honour; 
went to his brother and heir-male Charles, not to his 
daughter Lady Clementina Fleming. Append. 2d to 

Gordon Caſe. 5 | | 


NOTE (N), p. 330341. 


Caſes in which Peerages, territorial or perſonal, ſeem t1 
have become extinct, becauſe no heir-male, deſcended if 
the Neblemen who had poſſeſſed them in the year 1587, 
was in exiſtence at the devolution of the ſucceſſin, and 
to have been re-created, in ſome inſtances, by neu pa- 
tents granted to the proper heirs of them. 
ior Sa WILLIAM Hay Lord Hay of Yeſter, who died in 
1591, 1591 without male iſſue, left ſeveral daughters. Pro- 
bably, however, the Peerage was underſtood on his 
death to become extinct. The eſtate in 1590 had 


4 ; been erected into a Lordſhip, and deſcended to his 
; brother James Hay: But that was then held not to 
l enoble him, and the dignity ſeems to have been anew 
F \ conferred. on James. Mackenzie's Anſwers, p. 13.— | 
\ See note (M). . Et ne: ” 
] ow On the death of John Stewart Earl of Athole, who Ee 
9 | died in 1594 without male iſſue, but who left four * 
a daughters, the Peerage became extinct; and, by a new 5 
; patent, was granted in 1595 to John Lord Innermeath, WF Fin 
. a nobleman who by lineage had no pretenſions to it. 
4 P. 321. | 4 5 al 
i Buchan. Perhaps the only inſtance of an honour originally ter- G. 
1601. ritorial, which after 1587 deſcended to an heir- female, . 


15 
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js the ancient Earld#m of Buchan, and even that in- 


ſtance is not perfectly unambiguous. James Douglas 
Earl of. Buchan, who died about 1601, leit an only 
child Mary Douglas. This Lady was then an infant, 
but had a good right to the eſtate. Hence thoſe who 
managed her affairs, during her minority, aſſumed for 


her the title of Counteſs of Buchan : Under that title 


her inveſtiture was completed in the Earldom: And 
Stewart of Traquair, the heir-male, who had ſprung 
from the family before 1587, forebore to aſſert a claim 
to the honours. Her pretenſions, however, ſeem not 
to have been altogether unqueſtioned. In 1617 her 
huſband James Erſkine, a younger ſon of the Earl of 
Marre, who was Lord High Treaſurer of Scotland, 

had the precaution to take from the Crown a charter, 


by which the Peerage as well as the eſtate, together 


with the privileges belonging to it, is granted to him 


under the royal hand: On account of his connection 


with the heireſs of the family, he had ſome natural 


claim to poſſeſs the honours belonging to it: And it 
is remarkable that they are not there limited to her 
heirs, but deviſed to the heirs-male of James Erſkine 
the Earl. Not a word in favour of the heirs-male 


either of the Douglaſſes or of the Stewarts, the ancient 
Earls of Buchan, who, one ſhould almoſt imagine, 


had even then been perceived not to poſſeſs any right 
to the dignity. Sup. Caſe, p. 32.—Ad. Caſe, ch. * 02. 
—Þrief, p. 110.—P. 180. 213. above. 

Andrew Gray Lord Gray had an only child, Anne, 
who, with the conſent of her father, married William 


Gray, 


Gray of Pittendrum about 1628; and, on Lord Gray's 


death, the: Peerage ſhould have bona extinct for 
1 1 want 
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Lennox. 


1672. 


Borth- 


wick. 


1672. 


Sinclair. 


1676. 
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want of heirs of the blood entitled to ibs it. 
Hence, on his Lordſhip's application, King Charles I. 


granted a new patent, conferring the dignity on Wil. 


liam Gray and his heirs-male by Anne Gray, after the 


death of her father, together with the title and the 


rank of Maſter of Gray before it. Sup. Caſe, p. 19.— 


Ad. Caſe, ch. 6. p. 93 —Parl. 1641. c. 248. 270, (not 


printed.) 


On the death of Charles Stewart Duke of 1 | 
without iſſue in 1672, the dignity went not to his 
_ ſiſter Lady Catherine Stewart wife of Lord Obrien, 


but, merging in the SED; became extinct. See 


p- 323. above. 


John Lord Borthwick, who died in 3 left heirs- 


female deſcended of his father; but they did not pre- 
tend to the Peerage. His heirs-male, too, who were 


ſprung from the family before 1587, did not claim it, 


and the dignity was long underſtood to be extinct. 


A claim, indeed, entered at the diſtance of fourſcote 
years, by Henry Borthwick Eſquire, was adjudged by 


the Houſe of Lords in 1762 to be good; and I muſt 


forbear to inveſtigate either the truth of the facts, or 
the ſolidity of the principles, on which, without a 


competitor, his pretenſions were maintained. P. 330. 


above. 
In 1676 John Lord Kinclalt died 1 male iſſue; 


but he left a daughter, Catherine, to whom the 
Peerage did not go. The dignity became extinct; 
and in 1677 Charles II. by a new patent, promoted 
her ſon Henry Sinclair to the honour of Lord Sinclair. 
Lovat Mem. p. 38.—His State of Inſtances, p. 15.— 


Mackenzie's Remarks, p. 36, —Caſe exhibited to the 
_ Houſe 


"Ws. Tarn Van ow” 
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Houle of Lords in 1783, on behalf of Charles Sinclair, 
claimant of the D_—_ of eee P- 435. 
abore. 

The dignity annexed to the Earldom of Menteith Menteith; 
was deſcendible in old times to heirs-female. To- "IP 
wards the end of the ſeventeenth century, the family 
which had laſt held it failed in the perſon of William 
Graham Earl of Menteith; but genealogiſts affirm 
that heirs-male, deſcended from its ancient Lords be- 
fore the year 1587, are ſtill in being : The Peerage, 
however, has not been claimed by any of them, and is 
commonly ſuppoſed to be extinct. CRAwFURD. — 
DoucLas. | | 

On the death of Charles e Earl of "tian Wigton. 
without iſſue in 1747, the eſtate went to his niece 1747- 
Lady Clementina Fleming; but the Peerage deſcended _ 
not to her, and 1s I 3 to have become 
extinct. 

William Roſs Lord Roſs of Halkhead died with» Roſs 
out iſſue in 1754 but left three liſters, of whom the 1754. 
eldeſt ſucceeded both to the fief of Halkhead and to 
the eſtate of Melvil. The Peerage became extinct. 


NOTE (0), p. 427. 1 
Noblemen triable by Commoners. 


THE jury which fat in 1425 on the trial of the | 
Duke of Albany, of the Earl of Lennox, and of the ne Arr 


ſons of the Duke, conſiſted of the following perſons, ket 


of whom ſeveral were commoners : 6 3 viciſſim Duke of 
11 2 | | a Albany in 
| | 1424. | | 
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y una et eadem aſſiſſa fuerunt, Walterus Stewart de % 
| Athole patruus Regis, Archibaldus tertius hoc nomine , 
3 de Douglas, Alexander Stewart de Marre, Willielmuz - 
\ Douglas de Angus, Willielmus de Sancto Claro de I 
o Orkney, Alexander Inſularum de Roſs, et Georgius de G 
. Dunbar Marchiae, Coui TES; Jacobus Douglas de q 
4 Balvany, et Robertus Stewart de Lorn, Domini; 1 
y Johannes de Montegomorri ejuſdem, Gilbertus de 1 
y Hay de Errol conſtabularius Scotiae, Thomas Somer- p 
F vile ejuſdem, Herbertus Herrice de Terreglez, Jacobus p 
7 de Douglas de Dalketh, Robertus Conyngham de 1 
a Kylmauris, Alexander Levynſton de Kalendar, Thomas 5 
x Hay de Lochorwart, Willielmus Borthwich ejuſdem, G 
2 Patricius Ogilvie vice-comes de Angus, Johannes For- M 
| reſter de Corſtorphin, et Walterus Ogilby de Lun. 1 
q chrethin, MiL1iTEs.” Fordun, 1. 16. c. 10.— Major, 80 
q I. 6. c. 12.—Sir George Mackenzie's Works, ii. 27;. C 
q —Crawfurd Officers of State, p. 310. e 6j 
6 Lord Lile, In 1481, Robert Lord Lile was tried in 6“ a Parlia- qu 
; in 451. ment of King James III. holden. at Edinburgh 18th > 
, March 1481.—22 Martii, quinto die Parliamenti, Do- iu 
3 mino Rege ſedente in trono Juſtitiae—Aſhſſa: Comes 55 
I Atholiae, Comes de Morton, Dominus Glammis, Do- <> 
4 minus Erſkine, Dominus Oliphant, Dominus Cath- M 
1 %ert, Dominus Gray, Dominus Borthwick, Dominus G 
a de Stobhall, Dominus de Drumlanrig, Dominus Mar— 'P 
! well, Willielmus Borthwick Miles, Alexander Mag!- FR 
q ſter de C rawfurd, Silveſter Rattray de eodem, Robert 8e 
I Abercrommy de eodem Miles, David Moubray de Barr- 0 
4 bougle Miles.—Accuſatio ſuper Roberto domino Lile Le 
9 per Rotulos, ut ſequitur. Robert Lord Lile, you ate 55 
14 delated to the King's highneſs, that you have ſent let- br 
2 | ter: 

$ | 
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ters in England to the traitour James of Douglas, and 


to other Engliſhmen, in treaſonable manner, and alſo 
received letters from the ſaid traitour and from other 
Engliſhmen in treaſonable manner, and in furthering 


of the King's enemies of England, and prejudice and 


ſkaith to our Sovereign Lord the King, his realm and 
lieges. Quae aſſiſſa ſupraſcripta, in preſentia ſupremi 
Domini noſtri Regis jurata, et de ipſius Mandato ſu- 
per dictam accuſationem cognoſcere per eundem ſu- 


premum dominum noſtrum Regem mandata, remota 


et re- inttata, deliberatum eſt per os JoAN NIS DRUM- 


MOND DE STOBHALL, nomine et ex parte dictae aſ- 
ſiſſae et prolocutorio nomine ejuſdem, dictum Rober- 
tum dominum Lile quietum fore et immunem et in- 


nocentem accuſationis et calumniationis ſupraſcriptae : 


Super quibus dictus Robertus dominus Lile petiit notam 


Curiae Parliamenti, et teſtimonium ſub magno ſigillo 


ejuſdem domini Regis, ſibi dari ſuper praemiſſis; quod 


quidem teſtimonium idem dominus Rex fibi conceſſit, 
darique mandavit eidem in forma ſuperſcripta et con- 
ſueta.“ Appendix to Hiſtorical Law 'Tracts. | 

In 1557 the Earl of Bothwell was tried for the mur- 
ther of Henry Stewart Duke of Rofs, huſband of Queen 
Mary, by a jury conſiſting of, Andrew Earl of Rothes; 
George Earl of Caithneſs; Gilbert Earl of Caſſillis; 


The Earl 
of Both- 
well, in 
1567. 


Lord John Hamilton, commendator of Arbroth, ſon 


to the Lord Duke; James Lord Roſs; Robert Lord 


demple; John Maxwell Lord Herries; Laurence Lord 


Oliphant; John, Maſter of Forbes ; John Gordon of 
Lochinvar ; Robert Lord Boyde ; James Cokburne of 


Lantown; John Somerwel of Cambuſnethan; Mou- 


ray of Parnbougal; Ogilvie of Boyne, Anderſon's 
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The Earl 
of Mor- 
ton, in 
15 8x. 


The Earl 
of Gowrie, 


in 15 84. 


Lord Bal- 
merino, in 
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Collections, ii. 1 12 .—--Spotſwood, p. 201. —Keitb, 
P. 375,876. 377. 

In 1581 the Earl of Morton, who had been Regent 
of Scotland, was tried by a jury, of which the Laird 
of Wauchton made « one. Crawfurd's Officers of State, 
p. 115. 

In 1584 William Ruthven Earl of Gowric, himſelf 
a conſpirator, and ſon of one as well as father of an- 
other, was tried at Stirling before John Graham, a ju. 
ſtice, by a jury conſiſting of the Earls of Argyle, Craw. 
ford, Montroſe, Glencairn, Eglinton, Arran, and 


Mariſchal; of Lords Seton, Somervel, Doun, Living. 


ſton, Drummond, Ogilvie, and Oliphant; and of Mur. 


ray of Tullibairden. een s Account of Gowrie's 
Conſpiracy, p-. 13. 


-Crawfurd's Officers of State, 
p- 390.—Parl. 1584. c. 18. 

In 1609 James Lord Balmerino, a 13 of State, 
was tried before the Juſtice General, and found guilty 


by a jury, which conſiſted of David Earl of Crawford, 
| George Earl of Mariſchal, John Earl of Wigton, Pa- 
trick Earl of Kinghorn, John Earl of 'Tullibairdin, Al. 


lan Lord Cathcart, John Lord Salton, David Lord 
Scoone, Alexander Lord Garlies, William Maſter of 


Tullibairdin, Sir James Douglas of Drumlanric, Sir 


Robert Gordon of Lochinvar, Sir William Livingſton 


- Farl of 
Orkney, in 
15614. 


of Kilſyth, Sir John Houſton of Houſton, and Sir 
Patrick Hume of Polwarth. Spotſwood, p. 511. 
Patrick Stewart Earl of Orkney was tried in the 


Court of Juſticiary for a rebellion raiſed by him in 


thoſe iſlands, and was found guilty by a jury conſiſl- 
ing of James Ear] of Glencairn, George Earl of Win- 


| oy ohn Ear! of Perth, Robert Earl of Lothian, Wil- 


liam 
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liam Earl of Tullibairdin, David Lord Scoone, Wil- 
liam Lord Sanqhar, John Lord Herries, James Lord 
Torphichen, Hugh Lord Semple, William Lord Kil- 
maurs, John Grant of Freuchie, Sir Patrick Hepburn 


of Wauchton, Robert Arnot of Ferny, and Sir Henry 
Lindſay of Kinfauns. Spotſwood, p. 520.—See Bur- 
net, I. 26. 32. | : | 


134 -©-INDEK. 


AbERDEEN venue of the biſhop, page 26. 
Apnison, Joſeph—his criticiſm on Chevy Chace, 9 | 
ApvocaTE, Lord,—an officer of State, 349. 

Exkas Si vivs- his deſcription of Coal, 37. 38. 

AcR1ICULTURE—Tts ſtate in Scotland, 21.. 

ALtzAny, Alexander Stewart, Duke 9 fon af = FO 9 
— Earl of March —a picture of him—eſcapes out of the 
caſtle of Edinburgh—is killed, 135. 153. 154. 

——— Murdoc Stewart, Duke of — Regent of Scotland 
Earl of Fife executed at Stirling 135. 163. 187.— His 
jury, 491. 

— Robert Stent a ſon of Robert II. add Duke of 
Albany by Robert ITI.—Earl of Fife—Earl of Menteith 
No tax impoſed during his e 1 34: 143.152. 
163.1977, 248. | 

ALETANVDER I.—No Scotch coins older chant his reign. 48. 

ALIENATION of land rare in barbarous countries—its ori- 
gin in them total and abſolute partial and conditional 
—reftraints laid on it, 73. 89. 220. 221. 222. | 

ANCESTRY, pride of ite origin, 229. 232.238. 239. 5 


1885. Archibald Douglas Earl of-marries the dowager 
of James IV.—Many of the European Princes ſprung 
from him — dignity deſcends not to their daughter, but 
with the fief to his nephew David Douglas, 168. 

—— Archibald. Douglas Earl of Angus dies in 1588 - peer- 
age deſcends to his heir-male, Sir William Douglas of 
Glenbervie, 483. 

— Cruchne Earl of Angus—his. daughter, Fencle, kills 
Kenneth III. 453. 

— George Douglas Earl of Angus marries Mary a daugh- 
ter of Robert III. 183. | 

—— earldom of Angus conferred. on Sir Joun Stewart of 
Bonkil, 276. | 

—— Man- 
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Margaret Stewart in 1377 ſucceeds to the earldom 
marries William Douglas Earl of Douglas —and tranſmit; 
both eſtate and dignity to their ſon George Douglas, 171, 
183. | | 


Thomas Stewart Earl of Angus—dies in 135) iſſue 


leſs — dignity goes to his eldeſt ſiſter Margaret Stewart, 

ML. | | | | | 

Umfraville, earl of Angus, 276. 460. 461. 

AnTiqQuiTyY—its power of throwing a reverence over objech 
—its importance to government, 69. 353. 254. 


Arrrars lay from earls and other owners of fiefs to the ſhe. 


riff, 114. 


: AG VIE, Archibald Campbell, Duke of, 450—John Camp- 


bell, Duke of, 350. | 
Arms—armorial enſigns, 417. 418. 419. 


ARrrtan—Thomas Boyd marries Mary, a ſiſter of James III. 


gets with her the earldom and becomes Earl of Aran 
—forfeited, 459 — Lord Hamilton marries her—the fi. 
mily of Hamilton acquires the dignity of Earl of Arm, 
460. —raiſed to that of Marquis of Hamilton, 136. 
ARrTiCLEs, Committee or Lords of the, 305. 343.300. 


 ArTiIFICERS—Artizans—weakneſs of attempting to pte. 


vent their removal, 45. 46—their condition, 234. 235.— 
imported by James I. 470. „% 

AxrTs, long rude in Scotland, 42. 43. 5 

ATHroLE—ecarldom—on the death of Henry Earl of Athol, 
- deſcends to his daughter Iſabel—on her death to her on 
Patrick, 1750—on his death to his aunt Fernelith=-0n her 
death to her daughter Adda—and to their heirs, 461. 


— John Murray, Marquis, in 1703 created Duke of Athol 


—ſucceeded by his Ton James—on the death of James in 
1764, his nephew John Murray found to have a right to 
the peerage, 436. | | 
earldom, granted by James II. to his brother Jon 
Stewart, 204. —in 1594, the heirs-male of the body of the 
perſon ennobled fail and the peerage becomes extinct, 321- 
| In 1595 Lord Innermeath is created Earl of Athole— 
On the death of his ſon James without heirs-male of hu 
body, the pecrage becomes extinct, 321. 322. 488. 
In 1629, John Murray Earl of Tullibairden is created 
Earl of Athole, 322. | | TS 
— Speech of the Earl of Athole, againſt embracing the 
doctrines of the Reformers, 347. 348. 5 Wike 


fonnl lain ded hand © © 


bod 


1. M 5 E X. 499 


— Walter Stewart made Earl of Athole 143. 183. 203. 
28 
ny of treaſon—their operation in impeding the 
_ deſcent of Peerages, 429...437. See FoxFEITURE, Ho- 
nous, PEERAGEsS, TREASON, | 
Bacon, Sir Francis, 484. | 
BaLior, Edward, attempts to recover the crown of his 
father, 200. 201. | 
John—declared to have a right to the cove” | 
poſſeſſion of the n CRE ag toabdicate, "Os "ye | 
BaimERINO, Lord—his j jury, 494. ä 
BANNOCBURN, 139 
BAxNOcs, 28. 


BaxkENTS, who? 265. | | 
Baxons, who? 121,—not an appellation conferred by the 


Crown, 133.—inferior in degree to Lords, 1390.—ſmall 
and great, 114. 404.—till the Revolution formed an eltate 
of parliament which included the nobility, 122. 124- 
Barony, what? 106.—did not ennoble its owner, 107. — 
ſuperior to a freehold, but inferior to a lordſhip, 127... 
131.,—power of erecting lands into one veſted * in the 
Crown, 219. | 
| Bas81anvs, the Roman nr; concludes a peace with 
Donald I. 48. | 
Barr E, trial by, 115. 
Beans—forty, ordered to be ſown by every huſbandewn 
who tilled with a plough of ſeven or eight oxen, 30. 
| Brauronr, Lady Jane, dowager of James I.—marries Sir 
james Stewart, 213. 
BED one of James VI. preſerved at D 44. 
Brirn— magnificent proſpect from the hill of, 18. 
"BisHoPs, 25. 26. 297. 298. 
BissET, Sir Thomas, Earl of Fife, 100 
Bi air, Arnold —chaplain, attendant, and hiſtorian of wal. | 
lace, 196, 
BLoop, corruption of—does it obſtruct the deſcent of a 
peerage? 429.43 
Horcx, Boethius, (HeQor)—an injured author, 56. 451, 
Bocs or moſſes—their origin, 32. 33- 
BookLaw courts, 105.—their origin, 68, 69. 
BoxTHwick, peerage of Lord, 376.—not claimed in 1672 
by the C0 490. —aGjudged to _— Borthwicks. 
heir- 
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heir- male of the body of the firſt Lord, 4: 30. n 
ATHOLE, MoxToxN. 

BoThwELL—ecarldom erected, 281. — James Hepburn, 
Earl of, aſſaſſinates King reputable? Duke of Orkney 


marries Queen Mary, 136. —his jury, 493. 


B ws and arrows, —imported, 
Bor peerage of Ln to James Boyd, heir. 
male of the body of the perſon ennobled, 323.—dee Arzay, 


BxEap—k1i. ds uſcd in Scotland, 28. 29. 

Broom, ordered to be ſown, 37. 7 

BRosE, 40. 41. 

Bxuck. Edward, Earl of Carrick, 145.— Robert, Lord of 
Annandale, 161 182. —Robert. Earl of Carrick, 162, 
181.464 —Robert, |. of Scotland, 162 182. 197. Ste 


Ca RRICK. 


Bou cu, —earldom and title of Counteſs, deſcend from Fer. 


gus Earl of Buchan, to his daughier Marjory, who mar- 


ries William Cumin, and from them to their fon Alexan- 
der Cumin, 460. | 
—— Alexander Stewart, Earl of Buchan, termed the Wolf 
of Badenoch, 143 178. 
Robert Duke of Albany conveys the earldom to his 
ſon John Stewart. andccaſes to be Earl,152.—John Stewart 
having obtained thecarldom, becomes Earl—kills the Duke 
of Clarence at Bauge—created conſtable of France—ialli 
at Vernueil, 152 153 467. 
the earldom, granted by James TIT. to his uncle James 
Stewart, who becomes Earl, 213. 214.—Chriſtian Stew- 
art ſucceeds to the eſtate, and carries the title, 214. 215. 
' — marries Robert Douglas— Douglas becomes Earl, 180. 
— Their ſon James Douglas ſucceeds to the honours. 488. 
489.— His daughter Mary Douglas marrics James Er- 
ſkine—the honours granted by James VI. to their heirs- 
male, 400 489.—In 1698 Lord Cardroſs, heir male of 
James Erſl:ine, found to have a right to the peerage, 364. 


| Bucnanany George, 18. 450.—appointed Lord Privy Ok 


300. 
BucHanan of Lani, 92. 93. See Lanr, Sworp. 
Bux, 29. 


Boscsss rs, —form one of the three eltates of parliament | 


122. 
CariTHNEss—long a part of Inverncſ:thire—eretted into a 


ſhire, 109, 110. 
— ea 


O:000-: 
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— granted to George Crichton—Crichton be- 
comes Earl of it, 143. 

divided among the coheireſſes of Magnus Earl of Caith- 
neſs—title becomes extinct, 186. | 

William Sinclair, Earl of Caithneſs—Chancellor of 

Scotland —ſettles the earldom on a younger fon William 

Sinclair the dignity paſſes to that ſon, 211. 212 213.— 

On the death of George Sinclair Earl of Caithneſs in 
1676, the peerage does not go along with the earldom to 

Glenorchy, but is adjudged to deſcend to George Sin- 
clair heir male of the bodies of the former carls—On his 
death deſcends not to his fiſter Jane Sinclair. but to his 

couſin John Sinclair, heir-male of the bodies of the ancient 

Earls—On the death of Alex nder Sinclair Earl of Caith- 

neſs, in 1765, goes not to his daughter Lady Dorothea, 
but is adjudged to deſcend to William Sinclair of Rattar, 

heir-male of the bodies of the former Earls, 325. 326. 
2 

| — granted to Walter Stewart a ſon of Rob. II. 

— Walter Stewart carries the title. — Walter conveys the 

fief to his ſon Allan Stewart, and loſes the title the 

dignity paſſes to Allan—on the death of Allan, the 

_ eſtate returns to Walter Walter re- 3 the honours, 

457. 458. See CaurBETLL. | | 

Cakes, the land of, 28. 

CaLt, 39. 

Campunie,: Lord Archibald, 350.— Sec Azerur, Is- 
LAY. 

CamPBELL of Glenorehy: acquires the earldom of Caithneſs 

E his pretenſions to the peerage diſallowed, 325. 326. 

8 Adam, Earl of, dies in the Holy land. —Earl- 
dom deſcends to his daughter Margaret, and Margaret 
ſucceeds to the dignity, 161.—Margaret marries Robert 

Bruce Robert Bruce becomes Earl of Carrick, 161. 

162. 181. 182. 464.— His ſon Robert Bruce ſucceeds to 
the cittate and the title, 162. 182. 197. Sce Bxuck, 
RopkxT I. 

Cassilxis, — a perſonal dignity — David Lord Kennedy 
created Earl of Caſſillis, 269.—The pcerage prefumed to 
be limited, and in 1762 adjudged to deſcend to Sir Tho— 
mas Kennedy, heir. male of Dari body, 329. 398— 
See KENNEDY, | 

Cavrrs-aboliſhed, 104. 105. | | 

e _ Cawnosx, 
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Cawpon, 1 to Macbeth, 106. 


CHANCELLOR, an officer of ſtate, 349-—Prefdent of parlia. 
ment, 122. 

Caais, of Randolf Earl of Murray, preſerved at Darna. 
way —of Sir William Wallace in Lanarkſhire, 44, | 

CrarxLEsT1.—related to Cromwell, 6 

CnarLEs II. 359. 


Curvy Chace, 165. See Apbison, DoveLas, Duxzu, 


Markt, OTTERBURN. 
CiTiEs—their advantages—their diſadvantages, 246. No 
large ones anciently in Scotland, 242. 243. 


Cas, Clanſhip — their origin, 61... 65. ed to be 


aboliſhed by James I. 470. 


| CierGy — till the Revolution ed, one of the three eſtates 


of parliament, 122. 299. 360.—poſleſſed a great part of 
the land in Scotland, 234.—paid a conſiderable piopor- 


tion of the taxes, 26. 27.—parochaal, entitled to paſture | 


for a horſe and two cows, 34. 

CLOTHES, 41. 42. 413- 414.4177. 

Coar, 38. 47. 

Cocurant, Robert,. —a maſon,—made earl of Marre, 235 
207. See MARRE. 


Col p- its effects, 20. 21. 


Corvix. Caſe of the peerage of Lord Cobvl of Culrol 
3717372. 

ConsTABLE, High — office conferred by Robert * on dir 
Gilbert Hay and his heirs, 482. 

Commons — eldeſt ſons of Scotch peers ineligible into the 
Houſe of Commons, 426. 427. | 

ConceyTions or Opinions. See PERCEPTIONS. 


Coax ſorts chiefly raiſed in Scotland, 24.. 32. 


CoronETs, 420. 421. 
Couxrax, love of — its origin —a pernicious ſpecics of it, 


15.18. 


_ Cows—uſed in ploughing, 30—aa excellent breed imported 


by James I. 469. 


Cs a1, Sir Thomas, of Riccartoun, author of the Treatiſe 


de Feudis, 128. 405. 

Crxawrurn—the peerage of Earl of Crawfurd deſcends, i in 
1749, to the viſcount of Garnock, 325. 

CrictTon, George, 143. 455.—Sir William, 300. 175— 
William, 204 —Elifabeth, 175, See CAITHNESS, Sau- 


Nax. 
"Me Con- 
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ts Oliver—Charles 1. related to him, 171 | 

Cross, fiery, 65. 

CruUSAaDEs, characteriſed, 161. | 

CuLtn, King of Scotland—His exiſtence proved, 9 3. 

CUMBERLAND, ceded to Malcom II. 190. 

Cusrom—its operation, 82. 353. 

DatxeiTa— James Douglas Lord—created Earl of Morton, : 
145. 146. „ 

bas I. 92.— David II. 201. 202. | 

DearHBED, law of—its origin—its N incon- 
ſiſtency, 278. 279. 

{ DeLve—ground ſometimes laboured by delving it, 30. 

DixLETON, Thomas Erſkine, created Lord, 137. 

Divers10NS, publie — their advantages objections to them, 
476. 477.478. 

Don Alp I.—concludes a peace with the emperors Severus 

and Baſſianus— coins money, 48. 

 DoveLas, Archibald, termed the Grim, 149.153. On the 
death of his brother at Otterburn, ſucceeds to the eſtate 
and the dignity of Earl of Douglas, 165.— Archibald, Earl 
of Douglas—Duke of Touraine—killed at Vernueil, 211. 
See WicTon.—Archibald. See Muni an-—Deatets: the 
Fair Maid of Galloway, 166. 167.— Gavin, biſhop of 
Dunkeld—tranſlates Virgil, 168.— George. See Axdus. 

— George —a brother o the regent—aſliſts Queen Mary | 
to make her eſcape, 409. | 

— James, Earl of Douglas—on the death of his mother, 
Margaret Marre, Counteſs of Marre, ſucceeds to the dig- 
nity of Earl of Marre—killed at Otterburn, 164. 165. | 
See Curvy Chace, Marke. | 

—— James, on the murther of his nephew William at Edin 
burgh, ſucceeds to the eſtate and ! of Earl of Dou- 
glas, 166. 167. 

—— James, laſt earl of Douglas the firſt Scotchman who 
got the Garter of England. 391. | 

—— James. William. See Mon rox. 85 

— Lady Margaret, 168. 

— William Earl of Douglas—aſſerts bis preferable ie 
to the Scotch Crown —marries Margaret Marre Counteſs 
of Marre, and becomes Earl of Marre, 164. | 

— William, Earl of DO out 3 


at Edinburgh, 166. 
— Wi 
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— William, Earl of Douglas, murthered at Stirling, 11% 

Dakss. See CLorhes, GarsB, Rosts. 

DauurANRIG, Earl of, afterwards Duke of Queenſberry- 
the firſt Scotchman who joins the prince of Orange, z5o. 


 Dveevs, caſe of the peerage of Lord, 430. 431. 


Dux k- title introduced into Scotland—long unfortunate, 
134. 135. 136.—refuſed by the Earl of Douglas, 151, 
UKEDOM, 113. 114. 115. 453- „ 
Dunzar—Sir George Hume created earl of, 361. 
Dunzas, George. See Maxcy—James. See Murray 
Janet. See Muxray—John—his behaviour diſtinguiſ.- 
ed at Chevy Chace—marries Marjory a daughter of the 
Steward, 142. Sce Murray—Mary. See Mons 
Patrick. See Maxcn. 8 ö 
DunxeLD, biſhop of—his dioceſe, 26. See Bis hors, Dov: 
GLAS. | | ens 5 
Durrix, battle of, gained by Edward Baliol, 201. 
EAxL-—a dignity very ancient in Scotland, 450. 45 3.—ft. 
ver a magiſtrate ſet over a county, 107. 1 15. — original. 
ly a territorial title, which ſignified the owner of an el: 
dom —and was appendant of an eſtate raiſed to that de- 
nomination, 131. 133. 137-..155..453.—but before 158] 
was ſometimes diſconnected with any fief, 269. 
EarLDom—an eſtate erected into that denomination, 106, 
107. 127.—ſuperior to a lordſhip—did not imply a juris 
diction higher than a barony, 113.—and was not incorpo- 
rated to confer an hereditary and inelective ſeat in perla. 
ment, I19...124. | 


EvixnBuxGn—noble proſpect from its caſtle, 18.—its nag: 


nificent ſituation — long a ſmall town incommodiouſ j 
built growing elegant, 245. 39. 438. . 
EDpWARD I.— His conduct in the cauſe concerning the fuc- 
ceſſion to the Crown of Scotland over - runs that cou. 
try — leads an army againſt Wallace, 189.197.171. 
Edward II. defeated at Bannocburn, 139. — Edward VI. 
180. 1 5 | | | ; 
Ercin—cathedral burnt by the Wolf of Badenoch, 175. See 
Bucnan, STEWART. | „ | 
Eryxinsron—In 1649 peerage of Lord Elphinſton deſcends 
not to his daughter, but to heir-male of the body, 4%: 
EmiGraTion—weakneſs as well as injuſtice of attempts 
to reſtrain it, 46. | 5 Tot 


Ezskixk, James. See Bucxan.—Erſkine, 
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Erirnalauivn- — an admirable one written by Buchanan, 
80. | 
3 natural, of . meaning, 476. 
1 lord Erſ- 
| kine—an uncle of Murray the Regent recovers the earl - 
Gon of Marre, and aſſumes the title, 209. | 
John, Earl of Marre, attainted in 1716, 209. 210. 
Robert lord Erſkine, rightful heir to the earldom of 
Alen, excluded from it, 206. 207. | 
Thomas. See DinLETON, FExTrox, Gower, Ruru- 
VEN. 


; 3 Earl of probably a perſonal dignity went about 


1535 as well as in 1676 to the heir-male of: the N 
481.482. 486. 


Es rarzEs often acquired by conqueſt, 53. 


EsrArESs—of parliament, three, 122. 
ExrORTATIOx prohibited, 46. 47. 
Falxikx, battle of, 171. 196. 


Fal xLAN D- palace of —ſeat of the Earl of Fife, 163. 


Far Trowix gits utility brought into Scotland, 22. 

FamiLy—its ſignification in the language of vanity—attack- 
ment to it, 238. 239. | 

Faxutrs—their ancient condition, 31. 234. | 

FeaLTy—its origin, 86. £7. 88. 

FEMALE ſucceſſion, 276...283. See Succession. 

FexTon—Lord Dirleton created viſcount of, 137: ; 

Fevpar ſyſtem—probably a gradual invention, 81. 83. 83. 


Q derived its ori * from the feebleneſs of government and 


the barbariſm of its ſubjects, 91. See TENUAESõ. 


Fikrs— lands held by a vaſſal of a ſuperior under an obliga- 


tion of rendering ſervice or an acknowledgement to him. 
See TenukEs. | 

Fire—Ethelred, a ſon of Malcom Canmore, Earl of Fife 
before Macduff, 452. —on the death of Duncan Macduff, 
his daughter Iſabella ſucceeds to the dignity, 162. —un- 
der a ſettlement made by Iſabella, the title as well as fief 
goes to Robert Stewart Earl of Menteith, 163. 466.—pri- 
— of the Earls of Fife, 163. 45 1.—earldom forfeited, 
163. 

Fixes, impoſed for abſence from parliament, 119. 412. | 

Finxan—the clans and their captains mentioned in the laws 
aſcribed to him, 10 88 of the Crown NOTICES by 


"wy 116. 
| * k FiamING, 
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Hana read to the rank <4 Lord, 1 50.—in 


1558, on the death of James Fleming, the dignity de- 
ſcends not to his daughter Lady Thirleſtane, but to his 
brother John, heir- male of the body of their father, 480. 
81. ; 

F 8 x, Andrew, of Salton—author of Political Works 
18. 

ee battle of, 269. 

Foop—in Lacedæmon—in Scotland, 40. 41. 

FooruAx, 416. 

Fox BEs—peerage of, Lord Forbes, deſcends to heir-male of 
the body, 324. 325- | 

Foxesr, Caledonian, 38. 

ForRFEIiTURE. See BLooD. 

Foxms—their power, 86. 87. 353. 354. | 

FraAsER,—Sir Alexander, thane of Cowie, 170. See 
Lovar. 

FREEHOLDERS, who ?—all originally entitled and bound to 
attend parliament, 118. 443--<4590-— diſpenſation grant- 
ed to ſome, 265. 288. 


FuxxRALS—expence of them regulated, 421. 
 FuxniTurE—clumſy, 42. 


GaLLowar, Beatrix Douglas, the Fair Maid of 167. der 
DovcLas. 
Garss, official—a cunning invention, 70. 413. 414. 415 


| GarDEnING—requires much W NIE 39- 4. 


 GarTER, 240. 391. 

GLasGow, 18. 25. 

GLENCAIRN. In 1670 the peerage of the Earl of Glen 
cairn deſcends not to his daughter, but to his brother, 486. 


 Gornon, Adam. See SUTHERLAND, 181. 369.—Dukeof, 


75. 
GovERNMENT—promotes order—does it promote morality? 


61.—its expenſiveneſs, 57.—its pride, 224.—that of 
Scotland more republican than monarchical, 247. 


"Gowsix, Carſe of, part of the dioceſe of Dunkeld, 24+ 26. 


SGowalE, Earl of, 137. 427. 494. 


Granramn, Maliſe, a Prince of the blood ,203.—Patrick. See 
MENTIETH, STRATHERN. 

GranDEUR,— manner in which it modifies our ideas of thoſe 
who live in it, 228. 2317. | 

Gzassts—ſown—a modern improvement, 33. 

Grar—On the . of Patrick Lord Ca in in 1 541, his 


honours 


18 
rs 
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honours deſcend not to his daughter, but to his heir-male; 
480.—Peerage renewed to William Grayy 489. 490. 
GuarDs—allowecd to the King, 249. 


Hair manner of its operation, 82. 353. 354+ 
Harpo, Lord, 426. 427. 


HALYBURTON, dignity of Lord, 465. 


 HamiLToON,—Sir James, raiſed to the rack of's a Land of 


_ parliament, 280. 281.—James Lord Hamilton, marries 
Lady Mary Stewart, Counteſs of Arran, a daughter of 
James II. 459.—John, Archbiſhop of St Andrew's, 346. 
HareixEs8—internal and WE SER and political, 41. 
4. | | 
Haas battle of, 179. | | 
HawTHORNDEN, — William 1 of, —— ak of Po- 
lemo- Middinia, and a hiſtory of Scotland, 403. 59. 
Hay, James, created Lord Hay of Veſter, 399. 8 468. 
See Coxs TABLE, ERROL, LoxCARTY. 
Hrar-its effects, 19. 20. 
HzaTH, prevalent in Scotland, 31. 32. | | 
He1x&—meaning of the term in caſes of peerage, 382. 
308. 309. 332. 333. 377-..383.—Of tailzie and pro- 
viſion, effect of a limitation to them, 397. 298. 327. 328. 
HENRY II. 190. See WIIIIAu.— Henry IV. 177. 179. 
—detainsthe Duke of Rotheſay a priſoner, 255. — Henry V. 
his ſucceſs in France, 152.— Henry VIII. — anxious to 
effect an union of the kingdoms, 180. | | 
HEeeBURN. See BOTHWELL: 
HEREDITARY right, 197. ; 
HRRIES. Dignity of Lord Bari of Tom a 
partition of the noble fief among coheireſſes, becomes ex- 
tint—granted to Sir John Maxwell, 187. 188, 
Hicoixs, William, ein to a ſeat i in the convention of 
eſtates, 426. | | 1 5 | 
Homact—its origin, 86. 87. 89. | 
Home, Sir Alexander, made a Lord of be eth 
perſonal— Alexander Lord Home created Earl of Home, 
269. 270. 479. 480. See 154. | 3 | 
Hoxourss—perſonal—hereditary, 224. 227. 
— noble not originally intended either to beſtow a ju- 
riſdiction higher than ordinary, 108...115. or to confer 
kereditary inelecti ve ſeats in parliament, 1 19.124 270.271. 


modes of conferring them, 132, 133.—in ancient times 


| annexed to lands, —_ 106. view of ae them 
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Hons gs —an excellent breed imported by the Earl of Mare, 


Hume, David, 18. (01. 413. 418. 


 InveresK and Muſſclburgh — product of their gardens in 
Jon XXII. — letter addreſſed by the community of Scot- 
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on fiefs, 96. 100. 1 26. ee wich the hiels to 
purchaſers as well as to heirs, and to females as well as 
to males, 148.. 216. 
perſonal introduced before 1 587 before that 3 
| "only deſcended to heirs-female as well asto heirs: _ 
273. 284 | 
in 1587 all noble honours caſted into proper peer- 
ages, perſonal and parliamentary, 303...306. 
Horxstmex—forty allowed to James VI.—their pay, 249. 


469.—in marching who entitled to ride, 416. 417. 


HunTixG, 262. 288.—nations ſubſiſting by it muſt OO 
be thin of people, 41. 

HunTLEy—dignity of Farl of Huntley paſſes, under a con- 
veyance of the noble fief, to a younger ſon in preference 

to the eldeſt, 174-17 5— Earl, created Marquis of Hunt 
ley, 136. 

James I. — ſent to France — made priſoner - — educated in 
England—releaſed from captivity—alters the conſtitution 

of parliament, 248. 255...268.—makes exertions to im- 
prove his country —>has virtues, 468.—aſlaſſinated, 143 


285. 286. 


ban 


_ eſteem, 39 


land to that Pope - mandate iſſued by him to Edward Il. 
198. 199. 200. 

Jouxsrox, Sir Archibald, lord Warrifios, 351.— Johnſton, 
James, ſecretary of ſtate, 351+ 3 gar Lord, 
426. 

IsLay—rich mines, but little wood in . 37. 

IsLay—lord Archibald Campbell, created earl of Hays 350- 
351. Sce ARGYLE, CAMPBELL. 

JupGE—portrait of one, 383. 384. 357.2 56. 

Jur1sDicTIOoN—origin of that annexed to property, 61. 71 
lands incorporated with it different denominations gi. 
ven to different degrees of it, 98. 99. 105—that implied 
in a dukedom, a marquiſate, an earldom, or a lordſhip, 
no higher than that of a barony, 113. 114. 

Juxiss—their origin, 68. 105—an ancient inſtitution, 93. 

JurISeRUDENCE—its aſſumptions often Oy 319- 


"Jour 
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| foto high foecken of juriſdiction, 105—General, | 


244. 471. 
Kexnepy — a perſonal dignity — Gilbert Kennedy created 


lord Kennedy, 269—the peerage preſumed to be limited, 
and in 1762 adjudged to the heir-male of his body, 329. 
368. See CASSILLIS. 


Kenxern II. — ſubdues the Pids, 70— his Ratute about 


trials by jury, 93.— Kenneth ITI.—defeates the Danes at 
Loncarty, 482—his ſtatute of nnr, „„ 
KiLMARNOCK. See Bovp. 


| Kincarvin g—Judgement about the peerage of earl of 364. 


365. 
Kinc—could alone confer dignity either on b or on 


fiefs, 219 — in Scotland poth his power and his influence 


extremely limited, 247. 250. See MiLiTiA, donancus. | 

Kinsnen—affeQion to them—its origin, 75. | | 

Kn1GHTHoOD—an ancient military honour—perſonal, 22 5. 
226. 

KinKcuUDBRIGHT, 376. —caſe of the peerage of Lord, 372. 

Laizps, whe? — took ſtyles from their cltates — and, ſub· 
ſcribed deeds by their ſtyles, 40 ., 410. | 

Lavi, lands of, granted by Culen to Gilleſpic Moir, 92. 93. 
See SWORD. 

Lex NOx on the death of Donald Lan earl of Lennox, 
the dignity caſt, with the fief, on his only child Marga- 
ret Counteſs of Lenbox—from her tranſmitted to her ſon 
Duncan earl of Lennox, 461 —on his execution deſcends 
to his daughter, Iſabel-—on her death the earldom is di- 
vided among her liſters, and the * becomes extinct, 
187. 

n part of the old eſtate of Lennox erected by I. 


into a new earldom of Levenax in favour of John Stewart 


of Darnley—John Stewart becomes earl, 182, 183.—on 
the death of the Regent, merges in the crown—1s granted 
by James VI. to his uncle Charles Stewart—on his death 
deſcends not to his daughter Lady Arabella Stewart, but 
is conferred by the King on Lord d' Aubigne by whom 
the dignity is carried till the earldom in 1 591 is erected 
into a dukedom, 210. 
the peerage of Stewart Duke of b bea to 
the heirs-male of the body of Eſme the firſt duke, and on 
ther failure becomes extinct, 323. | 
| k 3 | 5 co 
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LST x, Sir Walter, marries es Euphemia Counteſs, and bearg 

the title of Earl, of Roſs, 178. 179. 

LETTER, from the community of e to John XXII 
198. 199. 200. 

Lirk, a juſt taſte of, 9). 

Lite, Lord—his trial—his jury, 402, 1 | 
_ Linpsay—zeal of that ane for liberty peerage of Lord 
Lindſay of the Byres deſcends in 1608 to the heir-male 
of the body of the perſon ennobled, 322. 323. 
LitERAaTURE—ſuperiority, as well as ſweetneſs of the en- 
. Jjoyments, derived from it, 256. 
| Livincston, Lord, 426. Sec Pzrgs. 

Loxp—origin of that title, 401...407. 137. 271. 272.—ap- 

pendant of an eſtate erected into a lordſhip, 131...1379,— 
_ ſometimes diſconnected den, land, 269. 480. 

Loxpship—an eſtate erected into that denomination—{u- 
perior to a barony, but inferior to an earldom, 106, 10). 
113. 127. 134. 280. 281. See Honouks. 

Loxx—the dignity of Stewart Lord Lorn paſſes with the 
fief, 167.—to the Earl of Argyll, 459. 

Lovar—the peerage of Lord Fraſer of Lovat . in 
1730 to Simon Fraſer heir- male of the body of Hug 
Lord Fraſer of Lovat— papers written in that ſuit con- 
tain much erudition about peerages, 315 316. 317. 

Love, paſhon of, 57. 58. 213. 314. 315. 

Macburr—kills Macbeth, 162. — privileges e 1 

him to his family, 451. 163. See Fire. 

MackcorquopaLt, Baron, 133. 

 MacxiFicencte—manner in which it operates in throwing 
dignity on thoſe diſtinguiſhed by it, 228. 2281 i. See Gxas- 
DEUR, RICHES. 

Mait, black, 53. | 

Majox, Jahn khe hiſtorian—a preceptor of James V. 29. 

Maxcirk, Sir James, created Viſcount of Oxfurd, 32). dee 
OxFukD. 

 Marcom II. D conjecture about the firſt chapter of his fa. 
tutes, 92. 94.95. — Cumberland ceded to him, but t be 
held of England, 190. 

Marx ſucceſſion, 274.275. See Succtss10n. _ 

Mancu— William Douglas Earl of March claims the pet 
age of Earl of Caſſillis and Lord . See Cassi: 
Lis, KENNEDY. 


the title of Earl of Mar ch given to the Duke of Al- 


ban) 
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| bany—why' ? 153. 154. . on 2 conveyance of the fief 
to George Dunbar, 457. I 


Maxchzræ mulierum, 56. 57. 58. 


| MarGarET, the Maid of Norway—on her death a compe- DE 


tition ariſes about the crown, 189...195. 
Makiri jus—its origin, 176. 177. 


Maxis - title probably introduced b III. 1 A 13 7. | 


MarqQuisATE—a denomination ſuperior to an earldom, but 


inferior to a dukedom, 99. 100. 127... 139. See Ho- 


NOURS- | 
Maxxs—a great earldom of high antiquity, 163. 452.— 
Donald Marre Earl of Marre ſurpriſed and routed at Dup- 
lin, 201.— on the death of Thomas Marre, the dignity de- 
ſcends to his ſiſter Margaret Marre from her carried to 
her huſband the Earl of Douglas and on her death paſſes 
to her ſon, the Douglas who was killed at Chevy Chace, 
164. 165.—on his death the dignity goes with the fief to. 
his ſiſter Iſabella Douglas, 165.—and from her is derived 


to her huſband Alexander Stewart, 179. 180.—paſles to 


his baſtard Sir Thomas Stewart —ſeized by the Crown— 
granted by James II. to his ſon Lord John Stewart—on 


his murther conferred on Robert Cochrane—beſtowed on 


Lord John Stewart a fon of James III.—conveyed by 
| Queen Mary to her brother Lord James Stewart—the 
title borne by all of them, 205...208 Lord James ſur- 

renders the eſtate, and ceaſes to carry the title, 208. 209. 

—in 1565 Queen Mary grants the earldom to kt Lord 

Erſkine, who aſſumes the title, 209. 


MarRiaGe—nn the caſe of that incident landed men deemed. 


equal to noblemen, 422. 423. 


Maxy, Queen of Scots, 136. 144. 409 


MasTeR—a term for landlord, 68.—a title given to the el- 
deſt ſons, heirs apparent, and preſumptive Na of noble- 
men, 425. 

MaxweLL, Sir Jobs, 188. See Hernies. 

Meadows, not permitted to be ploughed, 33. 34- 

MenTeITy — earldom erected — granted to Maliſe Gra- 
ham—Maliſe Graham aſſumes the title of Earl—the dig- 
nity continues long in his family, 203.—Order, prohibi- 
ting William Graham to take the title, or his vote to be 
admitted in the election of any "pr of Scotland, 376.— 
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— Robert Stewart, marries the Counteſs, and becomes 


Earl of Menteith, 177. 178. 142. 143. 
Mexcaants—their condition, 44. 48. 234. 
Mit1T14 feudal—its origin, 61...65. 220.—not embodied 


into regiments—nor commanded by officers appointed by 


the King, 247. 248. 
Monazcts—pretend to a power of diſpoſing of their domi. 


nions, and of transferring the obedience of their ſubject, 


1 


Money—coined by Donald I.—none e of it extant or found, 


8. 

6 etal in favour. of Lord Dalkeith 
145. 146.—under a ſettlement, devolves, with the digni- 
ty, to the Regent, 215. 216.—his jury, 494.—in 1681 
the peerage deſcends not to a near heir-general, but to the 
heir-ma'e of the bodies of the former Earls, 487. 

—— James Douglas, Earl of Morton, Lord Regiſter, ex- 


erts the power of rejecting votes in the election of peer 


of Scotland, 375. 376. 

Muxe, Eliſabeth, firſt wife of the Steward of Scotland, 
7 EE 

Mon TROS Earl of Crawford created Duke of Montroſs 


135. 

Muskar, cathedral of — burnt by the Earl of Buchan, 

178. 
earldom, crefted—aranted. to Sir Thomas Randolf— 
Sir Thomas aſſumes the title, 139. 140. 141.— dignit) 
deſcends with the fief to his heirs, 462. 
a part of it erected into a new earldom in favour of 
John Dunbar—John Dunbar becomes Earl, 142.—goes 
to Mary, a younger daughter of James Dunbar—her hul- 
band Archibald Douglas becomes Earl, 173. 174. | 
earldom granted to Lord James Stewart—who be- 
comes Earl, 143. 144.—dignity gocs, with the fief, to 
his eldeſt daughter Eliſabeth, 171. 172.—On the death 
of Alexander Earl of Murray, the peerage deſcends not 
to either of his grandaughters by his eldeſt ſon, but to 
Charles Stewart heir-male of his body, 324. 


—— Maurice. See STRATHEBRN. 


MozTher committed under truſt, declared bigh treaſon, 
56. 


; Moxic, Scotch—probably improved by James I. 475. 


Names. See SURNAMES. 
Narirt, 
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Narixz, John, of Merchiſton —inyentor + of Logarithms, = 

3 
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 NoziLiTY. See Hosen the Revolution did not 
form a diſtinct eſtate in parliament, 122. 360. -attempted 
by James I. to be ſeparated from the commons, 263... 266. 

NosBLemEn—excluded from voting in the election of com- 
miſſioners of ſhires, 294.—triable by commoners, 427. 
varied their.ftyles, 388.—bound to attend the circuits, 
424. —in many reſpects nearly on a level with lairds, 

_ 387...429.—See B4arons, CoronerTs, Honovs, Kix, 
MagRIAGE, PARLIAMENT, Peers. 

NoveLTY—way in which it operates in rendering objects 

agreeable, 19. 

Orrickks of the pown—ordinary and extraordinary, 349- 

Orrickks of ſtate, who? 34 : 

OciLvis, James—makes a onda ſpeech i in favour of 
James VII.—difſents from the vote depoſing him—ap- 
pointed ſecretary of ſtate by King William, 352. | 

OLÞimarLaAck, battle of, 326. | 

OLiyrHant—caſe of the . of Lord Oliphant,: 363 | 
364. 

Oxioxs el 39. 

Ox pA, trial by, 115. 

Ozcans introduced by James "= 47 5 

* Orkney carl of Bothwell created Duke of 1 
136. | 

— the earldom diyided among coheireſſes—the dignity 
becomes extinct, 186, 

— William Sinclair ſurrenders the earldom to the crown, 
and loſes the title, 154. : 

— Patrick Stewart, Earl of Orkney; tried for rebellion 

TE found guilty—his jury, 494. 

Oxmonp—ſames Stewart, a ſon of James III. created Mar- 
quis of Ormond, 137. 146. 

Orrxxßukx, battle of, 164. See Curvy Cuace. 

Oxruxp—peerage of Viſcount of Oxfurd found not de- 
ſcendible to a collateral heir-male of the perſon ennobled, 
327 

Pax DOsS-power of granting them reſtrained, 61. 

ParLiamenT of Scotland—1ts origin—its conſtitution—all 
who held lands of the Crown, originally fat in it—con- _ 
ſiſted of three eſtates—1 16.124. 412.—James I. pro- 
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poſes to divide it, like the Engliſh, into two Houſes, 
and to introduce repreſentation of counties—diſpenſationg 
granted from attendance in it, 261...266.—thinly at. 
tended—in 1587 its conftitution altered, 287...294.— 
view in altering it—effe&s of the alteration, 295. 306. 
— privilege of parliament not introduced till 1701, 428. 
—an end put to 1ts exiſtence in 1707, 429.—its records 
not printed! 272. 443.450. See ARTICLES, Bars, 
_ _CHrancELLoR, NosBtrLiTY, PEERs, PEERAGES. 
ParxTiEs—benefit derived from them, 359. 360. hy 
ParTENTs, of peerage—not introduced till the reign of 
James VI. 132. 400.—rules of interpreting them, 381. 
382. 383. 328. 397. C 
PeasanTs—their condition, 234. | | 
Peast—half a firlot ordered in the reign of James II. to be 
| ſownby every huſbandman whoplowed with ſeven oxen, zo. 
PzaTs—a fuel common in Scotland, 33. | | 
 PerrAGEs, what ?—parliamentary, not introduced till 158), 
119...125.—noble honours then tranſmuted into perſonal 
pecrages, 303...306—their deſcent cauſed thence to de- 
pend entirely on lineage, 306...310. 318. 319.—preſumed 
to be limited to heirs- male of the body of the perſon en- 
nobled, 318...330.—is that the peer who poſleſſed in 
1587? 330...341.—Peerages, not attachable by creditors, 
acquirable by purchaſers, or diſpoſable by their poſſeſſors, 
303...310.—the ſucceſſion to them not alterable without 
the conſent of the Crown, but till the Union might beal- 
tered on a reſignation by the joint deed of the King and 
of their poſſeſſors, 392... 397.— poſſeſſion not an infallible 
ground of deciſion concerning right to them, 125. 363. 
373.—all, which had ceaſed to be poſſeſſed any confider- 
able time before the Union, preſumed to be extinct, and 
ought not to be allowed to any others than heirs- male of 
the body of the perſon ennobled, 379.—deſcent of thoſe 
granted by patent muſt be regulated by the terms of 
Ki the patent, 381. See PaTenT.—Privileges of Peerage 
1 unknown in Scotland, 423. 428. | NY 5 
Mi PEERS—till 1690 did not form a diſtin& eſtate of parlia- 
ment, 122. 123. 360.—triable by commoners, 427. 491. 
before 1587 their eldeſt ſons might ſit in parliament— 
ineligible after it, 425.—the title, borne by their hein 
apparent, was Maſter, 424. 490. See Honovks, NoBLt: 
MEN, PARLIAMENT, PEERAGES, PRIVILEGE. 5 
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 PerCEPTIONS—of men as well as of other objects receive a 


tincture from all the parts which go into their compoſition, 
128. 130. 232. | 


PrRCY, 164. 


Puirosorh profound ſeldom carried with ſucceſs into 
juriſprudence, LOO. 101. 

Picrish empire ſubjugated by Kenneth M 70. 

Pix kv, battle of, 180. | 

PieeRs—every chief had one, 50. 

PiTscoTT1E, Robert Lindſay of—author of a hiſtory of 
Scotland, 403. 153. 

PleDpGiN Gin liquor, 55. 

Provo gland ſometimes laboured without it, 30. 

PoteTs—their luperority, 474. 

Por EMo-Middinia, 403. 


 PoeE—a pride ſometimes charged on TEDDY 474- 


PoyER y—charaQerized, 290. | 
PorULOUSNESS— depends on plenty and cheapnels, 41. 
PoaRI DGE, 4. 


Pokriox Eks—beirs, 184. 188. 
PowER-its elaſticity, 72. 
 Pravers—till the time of James I. were not 4 for the 


perſon or the family of the King, 249. 


PaIiDbE— founded in compariſon—in feudal countries, landed 


property peculiarly apt to inſpire it, 228... 233. 


PaviIEGE of parliament— its foundation —ought on no 


pretext to be een 1701 REO; 428. See 
PEERAGE.- 
QUEENSBERRY. See D&aumLANRIG. 


_RarEiGH, Sir Walter, 210. 


RaxDoLF, Sir Thomas—regent of Scotland, I 39-—Thomas 
| —John—Agnes. See Mukrkrar, Mazcn. 
Rax x — ſources of it to fiefs and to men, 126. 139. 


Rr coni rio it origin, 87. 221. 


RETORMATION—eſtabliſhed, 290. 


RECGCALITIESs, 105. 115. —the erecting of lands i into them did 


not ennoble their owner, 107. 


RroisrER—Lord Clerk Regiſter an officer of ſtate, 349.— 


his office in elections of the ſixteen Peers of R 37 5. 


RkElikr-its origin, 88. 95. 


RENDFERS— their origin, 76. 86. 


ties 
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ties by James I. —eſtabliſhed in 1 1587, 118. 265. 266 
293. 294.—views in making the alteration, 295... 303. 
REsS1iGNATION— till the days of James VI. honours ſuppoſed 
not to be ſuſceptible of it in his reign peerages became 
refignable—but ceaſed to be ſo at the Union, 391. 320, 


321. 378. 379. 365. 366. 
Revenve—in Scotland ſmall—ſeldom any levied on the 


people, 248. 


Ric HARD I.—for 10,000 I marcs renounces the dire& domi. 


nion of Scotland, 190.—Richard II. depoſed, 255. 
Ricnes—manner in which they operate in producing 


pride, 228. 229. and 1 in reflecting dignity, 99. 100. 128. 


129. 130. 
Rostxr I. termed the Bee of Carrick, 162. 


— obtains the crown, 197.—gains a battle at Bannocburn, | 


t39.—dies in poſſeſſion of the throne, 200. 

RoBERT II.— Steward of Scotland—marries his firſt wife 
Eliſabeth Mure, 142—obtains the earldom of Strathern 
— ſucceeds to the throne—the firſt of the houſe of Stewart, 
202.—Eupham Roſs his ſecond wife, 457.—his ſons, 
142. 

Roses, parliamentary, 413. 414. 415. 

Ros LvN Caſtle —built — by whom? 212. . bye whom? 
154. | 

Ross —long a part of leeres — not erected into a 
county till 1649, 110. 

Ross, earldom of—on the death of William Roſs Earl of 
Roſs, goes, and carries the dignity to his eldeſt daughter 
Euphemia and her deſcendants, 170.—forfeited in 1475, 
406. 467. 

Henry Stewart Lord Daraley obtains a grant of it, 
and bears the title of Earl of Roſs, 144. 

—— James Stewart—a ſon of James III. —Chancellor— 
| Arche of St Andrews—Commendator of Dunferm- 
line—Duke of Roſs—expedient employed at diveſtiug 
him of his eſtates to preſerve his dignities, 135. 146. 


—— deſcent of the dignity of Lord Roſs of Halkhead, 482. | 


—of the peerage, 485. 

RoTHEsav—David 1 eldeſt ſon of Robert III. . 
Duke of Rotheſay — marries a daughter of the Earl of 
Douglas — ſtarved to death dignity til retained by the 


heir * 1 34: 151. 
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Rorssxrons Order, crokidition 8 Rutherford 
and David Dury to take the title of Lord Rutherford, or 

their votes to be admitted in the election of any peer of 

Scotland, 376. : 
RoTrHVEX— Patrick Lord Ruthven, a noted enthuſjaſt—con- 
ſpires to murther David Rizzio—his ſon William Lord 
Ruthven created Earl of Gowrie, 465. tried his jury, 


| Ry Raid of Ruthven, 1 36. 249. 

SAL rox, 170. | 

SANQHAR — Lord Crichton of — acceſſory to aſſaſünatiag | 
Turner a fencing-maſter—tried and executed—peerage 
goes not to his ſiſter, but to his heir-male Crichton of 
Rayhill, 484. | | 

SAUCHIEBURN, battle of, 135. 

Scoox, 2009. | 

Se$$10N, court of —old, crected, 471.—preſent, eſtabliſh- 
ed—right of the judges to the title of Lord, 407.—ex- 
erciſed a juriſdiction in claims to peerages, 398. 

SEVERUS—concludes a peace with Donald I.—his wall, 48. 

SHAFTS, imported, 37. 

SHaw, abbot of Pailley tutor to the Duke of Roſs, 146. 

SHERIFFS—not deputies of Earls, 111. | : 

SHIRES, or Counties—as ancient as earldoms or comitatus, 
and as record, 112. 

SINCLAIR, Henry — ſon of William Sinchir, heir- male of 
the Earls of Caithneſs declared chief of his blood - crea- 
ted Lord Sinclair, 212. See CairhNESS.—Peerage of 
Lord Sinclair becomes extinct — renewed — adjudged to 
Charles Sinclair, 435. 

SLUGHORN, what? 65. 

SOMERVEL, Lord, 347. 

SPEAKER—ONC propoſed to be elected, 266,—none choſen, = 
287. : 

SPEARS, imported, 37. - 

Sraia—caſe of the N of Pulrympl Earl of Stair, 


395+. 
STATE, officers of, 349. 
STAVES, imported, 3 
SrewarT—Lady Arabella—a plot to rails her to the throne, 
210. 
STIRLING—Order, prohibiting William Alexander to take 
the title of Earl of Stirling, or his vote to be admitted i 2 
| | the 


e enen, AO GIL me 8 bg 
— 3 * C or orb Sin one ry a Ir TEIN ATi FT 
8 &.: * 4 — . 3 2 79 9 I : 
. ä ; yo COMO EE EO ET I PUR INE CY 


F 
> 3 IIS CAGES 4a 
— ons 


378 | 1 N D E. X. 


the election of any peer of Scotland, 376.— beautiful pro- 
ſpect from its caſtle, 18. 
SraaruERNY—NMaliſe Earl, deprived of inden grant- 
ed to the Earl of Surrey — the Earl of Surrey becomts 
Earl granted to Sir Maurice Murray Maurice Murray 
becomes Earl of Strathern— returns to the Crown grant- 
ed to the Steward of Scotland—by him given to David 

Stewart deſcends to his daughter Eupham her ſon Ma- 
liſe Graham deprived of it, 201. 202. 203. 

STRANGERS, obliged to find ſurety for their behaviour, 54. 

SuBJeEcTs—lands held of them not competent to be enno- 
bled, 219. 

Succrssron—female, bande in ſimple and natural views of 
objects always admitted in Scotland to fiefs and to ho- 
nours annexed to them, 276... 283.— male, ſounded in me- 
taphyſical principles and refined vanity, 274. 275. 276. 

to peerages alterable before the Union - power of no- 
blemen to determine it — manner of electing the e 
tion, 391.398. 

SurERIOokITY. See TENURES. 

SUPPORTERS—their origin—who cotitled to them? 419. 

SURNAMES—origin of the inclination to unite ſameneſs of 
them with identity of eſtate—long little minded in ſuc- 
ceſſion, 276. 277. 

SUTHERLAND—long a part of Inverneſsſhire—erected into 
a county, 110. 

earldom erected into a fehlten, 115.—on the death 
of John Earl of Sutherland, the dignity deſcends in 1 $14 
with the eſtate to his ſiſter Lady Eliſabeth—who marries 
Adam Gordon, 165.—Adam Gordon carries the title, 
181. 369.,—on the death of William Earl of Sutherland 
in 1766, the peerage adjudged to his daughter Lady Eli- 
ſabeth Sutherland, 368...371. 

SWORD—A little Aer one, given by king Culen to Cilleſ- 
pic Moir, ſtill preſerved, 92 93. See Lani. 

TAssovihis account of the invention or improvement of 
Scotch muſic, 476. 

TasTE, improved by compariſon, .4 49. 2 34- 

Taxts—almoſt unknown, or ſeldom impoſed, 1n Scotland, 
248.—their exorbitance—their abuſe, 57. 343. 

Trxvnrs, feudal—probably ſprang by degrees from the 
connection and the obligations implied in clanſtip and in 
leaſe, on alienations made in regions in which men were 


bar. 


barbarous and government was able to prdtecr them 
in Scotland more ancient than any record, 15 95.— 
originally military, 103. 

Thaxt—an owner of a thanedom, 106. 134. 


THaxeDOM—an old denomination given to a dignified ſpe- 


cies of eſtate, 106. 134. 


Tugrr committed by landed men Aera treaſon, 52. 53. 
Tais bs La third of the eccleſiaſtical beneſices aſſumed for 


a proviſion to the reformed clergy, 27. 
Tuousox, James—author of the Seaſons, 18. . 
Tires, noble - conferred on lands as well as on men 
roſe in gradation above one another degrees of them, 
9. 100. 106. 107. 126. 147. —paſſed to the lords of the 
fiefs, 148... 156.—often forborne to be aſſumed till the 


owners had completed their 3 387. 0 Toy 


NOURS, NoBiLITY, PEERAGES. 
Trape—its mean jealouſy, 45. 


Txea50n—attainder of—its effect on . of honours, 


429...437.—See BLoop. 


TrxeasukER, Lord High—an officer of Stare—office after 


1686 executed by commiſſioners, 351. 


Trxzts—one ordered to be planted 5 tenants for each mare 


rented by them, 36. 

VarteTY—way in which it operates in giving pleaſure, 19. 
20. | 

Vas8aL—a e from V. 45 89. 

VasSALAGE—its origin. See TenuREs. | 

VerNuEiL, battle of, 153. 211. 

VictuaL, 28. 


Viscount—dignity, firſt conferred on Thomas Erſkine | 5 


Lord Dirleton, 137. 


UsuarATiox of pecrages— not uncommon— gave oceaſion = 


to 1ſſuing injunctions about ſome titles, 37 Joe 377- 
Wavstrs—their origin, 73.76. 106. 
WaLLace of Craigie—attends the parliament which 0 
ves of the doctrines of the Reformers, 291. 


— Robert—his Diſſertation on the numbers of Mankind, ; 


40. 

— dir William, 196. 197. 171. 

Warrs-—built by the Romans, to defend thei | proviuce 
againſt the Scots, 48. 80. 

Wan - ſeldom begun on any other foundation than folly 


Warn, 


tintured with — 225. 


e 
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Wax p, —a ſpecies of tenure—reſtraints impoſed by it on 2. 
lienation—aboliſhed, 103. 220. 221. 254. 

WuataTrT—a firlot ordered in the days of James II. to be ſown 
by every huſbandman who tilled with a plough of ſeven ox- 
en, 30. conjecture about the quantity raiſed in Scot- 
land, 24. . 27. 8 ; 8 

Wi ron - earldom erected into a regality— Thomas Fle. 

ming ſells it, and ceaſes to be Earl—dignity goes to 
the Kanly of Archibald Douglas who purchaſed the fief, 
149. 153. 8 . 8 

1 Fleming created Earl of Wigton, 150. —the 

| peerage, on the death of John Earl of Wigton in 1943, 
deſcends not to his daughter, but to his brother and heir. 
male, Charles, 488.—in 1747 probably became extinct, 
491.—Order, prohibiting Charles Roſs Fleming to take 
the title, or his vote to be admitted in the election of any 
peer of Scotland, 376 | | | 

W1LL1Aam the Lion, ſurrenders the direct dominion of his 
whole kingdom to Henry II. 190. See RicaarplI. 

WirxksskS—incompetent, 54. 55. 5 | 

Women—pretexts of excluding them the ſenate, 31 1.315. 

 Woop—was Scotland overgrown with it? 34... 39. 


